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In April and May 2020, the United States signaled its determination to press ahead with 

two major space policy objectives: establishing a permanent U.S. presence on the moon 

and authorizing private companies to mine the moon. An April mandate to authorize 

and encourage private lunar resource extraction, including through pursuing 

international agreements, was followed by a U.S.-drafted framework for bilateral moon 

exploration and mining agreements known as the “Artemis Accords.”1 In May, NASA 

released draft principles intended to underpin the Artemis Accords (the “NASA 

Principles”). Reported potential partners for the envisaged agreements include Canada, 

Japan, the United Arab Emirates and members of the European Union. However, the 

actions of the Trump Administration suggest that it will take steps for the United States 

to return to the moon in 2024 with or without international cooperation or agreement. 

The moon’s surface contains a significant volume of hydrogen and oxygen—used for 

rocket propellant—which could facilitate onward travel to deeper space. This would, in 

turn, assist access to asteroids and other space objects that contain enormous amounts 

of minerals like nickel, iron, platinum and cobalt.2 Proponents claim these metals could 

be mined and extracted without many of the regulatory, environmental and human 

rights issues associated with terrestrial mining.3 

Both government and private actors are exhibiting increasing interest in space mining. 

So far, only Luxembourg and the United States have passed laws authorizing private 

ownership of space resources,4 but private companies in the United Kingdom5 and 
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Canada,6 among others, are developing asteroid mining technologies. In 2019, Russia 

invited Luxembourg to collaborate on space mining.7 In addition, China has long 

expressed its intention to mine the moon, recently launching a next-generation 

spacecraft to increase its deep space exploration capacity.8 

On April 6, 2020, President Trump issued an “Executive Order on Encouraging 

International Support for the Recovery and Use of Space Resources.” The Executive 

Order reaffirms the long-held U.S. position that the 1979 Moon Agreement—which the 

United States has neither signed nor ratified and which has 18 member countries9—

does not represent customary international law.10 The Moon Agreement provides that 

the moon and its resources are the “common heritage of mankind” and prohibits claims 

of ownership to those resources.11 By contrast, the Executive Order rejects the concept 

that outer space is a “global commons” akin to international waters and other shared 

resources. It further states that the United States shall “encourage international support 

for the public and private recovery and use of resources in outer space” and directs the 

State Department to pursue a strategy of bilateral and multilateral agreements.12 This 

statement goes further than the U.S. Commercial Space Launch Competitiveness Act, 

signed in 2015,13 which provided for private ownership of “any asteroid resource or 

space resource” but did not expressly contradict the Moon Agreement.14 

The Executive Order clarifies the U.S. position that it can lawfully support private 

extraction and use of resources on the moon, a position reaffirmed in the NASA 
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Principles. The NASA Principles indicate that NASA will require foreign space agencies 

to execute bilateral Artemis Accord agreements “grounded in the Outer Space Treaty of 

1967”—a treaty which the United States has ratified—to participate in the U.S.-led 

Artemis Program for lunar exploration.15 The NASA Principles make clear that 

exploitation of space resources “can and will be conducted under the auspices of the 

Outer Space Treaty.”16 One of the core principles is that the extraction and use of lunar 

resources “will be critical to support safe and sustainable space exploration and 

development.”17 

Yet, in spite of these representations, the U.S. position may be in tension not only with 

the Moon Agreement, but also with the Outer Space Treaty. The Outer Space Treaty 

prohibits “national appropriation” of “the Moon and other celestial bodies” by “claim of 

sovereignty.”18 Scholars disagree on whether private ownership, use or sale of space 

resources would require a “claim of sovereignty.”19 The NASA Principles’ reference to 

provisions of the Outer Space Treaty suggest that the United States may not view lunar 

mining as “national appropriation”, and that all future mining by the private sector will 

have to be authorized and supervised by countries, who will ultimately bear any legal 

liability under international law.20 

Statements by the United States notably do not assert sovereignty over moon resources. 

The NASA Principles also suggest a U.S. strategy for lunar exploitation based on 

cooperation with like-minded countries rather than unilateral action. The NASA 

Principles call for full transparency between signatories, inter-operability of technology 

and full public disclosure of scientific data.21 Further, the NASA Principles propose 

creating exclusive “safety zones” around moon bases to safely spread out mining 

operations and the protection of common “heritage sites” for historically important 

areas, which could include the Apollo landing site.22 While this appears to be an effort to 

avoid allegations that the United States is claiming sovereignty over resources or 

historic lunar sites, privatization of moon resources will itself be contentious. For 

example, Russia condemned attempts to privatize space resources and characterized U.S. 

                                                             
15  Artemis Accords: Principles for a Safe, Peaceful, and Prosperous Future, NASA, 
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16  Id. 
17  Id. 
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19  See Andrew Lintner, “Extraterrestrial Extraction: The International Implications of the Space Resource 

Exploration and Utilization Act of 2015,” THE FLETCHER FORUM OF WORLD AFFAIRS 40:2, 144-48 (2016) 

(discussing varying possible interpretations of the Outer Space Treaty’s applicability to space mining).  
20  Id. (citing Articles II, VI, and XI of the Outer Space Treaty). 
21  Id. 
22  Id. 
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lunar mining plans as an “invasion.”23 Recently, seven Canadian space law experts 

advised their government to treat space resources as a “global commons” rather than 

the U.S. approach.24 

The United States is poised to take several steps to advance its lunar exploration. On 

April 30, 2020, when announcing the award of Artemis Program spacecraft contracts to 

three American companies, NASA administrator Jim Bridenstine stated that initial U.S. 

missions to the moon may not involve the previously planned multilateral “lunar 

gateway” project for establishing an international presence in lunar orbit.25 On May 6, 

2020, Bridenstine said that the United States may premise participation in the Artemis 

Program on other countries adopting certain “norms of behavior” in space.26 Indeed, the 

recently released NASA Principles appear to be a U.S.-led effort to codify these norms. 

NASA will hope that the public/private collaboration that resulted in SpaceX’s Crew 

Dragon carrying NASA astronauts to the International Space Station at the end of May 

can also help meet the United States’ lunar ambitions, and it has already contracted with 

SpaceX, Blue Origin and Dynetics to produce lunar landers.27 

As the United States takes forward these initiatives, it may develop, test, and strain 

elements of the existing international legal regime. The United States’ position creates 

potential opportunities and risks for private entities. If the United States pushes ahead 

without international consensus as to the relevant international legal framework, other 

countries may refuse to recognize certain of the rights it grants to private entities. 

Without collaboration, different countries may award the same permissions or rights to 

entities within their own jurisdiction. At the same time, the determination of the United 

States and other countries to push the multilateral discussion forward will not only 

speed up the potential for private involvement in space activities, but may also increase 

certainty by creating multilateral consensus on some of the more contentious questions 

and gaps in the current legal framework in a manner that is fit for purpose. 

* * * 

Please do not hesitate to contact us with any questions. 
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