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July 3, 2012

To Our Clients and Friends:

On June 29, 2012, the Commodity Futures Trading Commission (the “CFTC”) unanimously
voted to propose interpretative guidance on the cross-border application of the swap provisions
of the Commodity Exchange Act (the “CEA”), as mandated by the Wall Street Transparency
and Accountability Act of 2010 (the “Dodd-Frank Act”) and related policy statement (the
“Proposed Interpretative Guidance”). The CFTC issued the Proposed Interpretive Guidance
under section 2(i) of the CEA, which provides that the provisions added by the Dodd-Frank Act
will not apply to activities outside the United States unless those activities (1) have a direct and
significant connection with activities in, or effect on, commerce of the United States, or (2)
contravene such rules or regulations as the CFTC may prescribe or promulgate as are necessary
or appropriate to prevent the evasion of any provision of the CEA that was enacted by the
Dodd-Frank Act.

The Proposed Interpretative Guidance is open for public comment for 45 days after its
publication in the Federal Registry. As of the date of this client update, it has not been published
yet.

PRINCIPAL ISSUES ADDRESSED BY PROPOSED

INTERPRETATIVE GUIDANCE

The CFTC addresses the following issues in this Proposed Interpretative Guidance:

 Interpretation of the term “U.S. Person.”

 Guidance on when a non-U.S. Person’s swap activities require it to register as a swap

dealer (“Swap Dealer”) or a major swap participant (“Major Swap Participant”).

 Guidance on the treatment for registration purposes of foreign branches, agencies,

affiliates and subsidiaries of U.S. Swap Dealers and of U.S. branches of non-U.S. Swap

Dealers.
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 Guidance on cross-border applicability of the swap provisions under the CEA on an

entity level or transaction level.

 The situations under which a non-U.S. Swap Dealer or Major Swap Participant or a non-

U.S. branch or affiliate of a U.S. Swap Dealer will be permitted to comply with

comparable and comprehensive foreign regulatory requirements instead of the regulatory

requirements of the CEA, and proposed procedure for such non-U.S Person to seek the

CFTC’s recognition of the foreign regulatory requirements.

 Applicability of the clearing, trading and certain reporting requirements of the CEA to

cross-border swaps between counterparties that are neither Swap Dealers nor Major

Swap Participants.

WHO IS A U.S. PERSON?

Generally, the CFTC proposes to interpret the term “U.S. Person” based on the extent to which
the swap activities or transactions involving such person have an effect on US commerce. The
proposed definition includes:

 Any natural person who is a resident of the United States.

 Any corporation, partnership, limited liability company, business or other trust,

association, joint-stock company, fund or any form of enterprise similar to any of the

foregoing, in each case that is either (A) organized or incorporated under the laws of the

United States or having its principal place of business in the United States (such entity, a

“legal entity”) or (B) in which the direct of indirect owners thereof are responsible for

the liabilities of such entity and one or more of such owners is a U.S. Person.

 Any individual account (discretionary or not) where the beneficial owner is a U.S.

Person.

 Any commodity pool, pooled account or collective investment vehicle (whether or not it

is organized or incorporated in the United States) of which a majority ownership is held,

directly or indirectly, by a U.S. Person or U.S. Persons.

 Any commodity pool, pooled account or collective investment vehicle, the operator of

which would be required to register as a commodity pool operator under the CEA.
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 A pension plan for the employees, officers or principals of a legal entity with its principal

place of business inside of the United States.

 An estate or trust, the income of which is subject to the United States income tax,

regardless of source.

For this purpose, the term “United States” means the United States, its states, the District of
Columbia, Puerto Rico, the U.S. Virgin Islands and any other territories or possessions of the
United States government, its agencies or instrumentalities.

By the proposed definition, a foreign branch or agency of a U.S. Person will be a U.S. Person as
a branch or agency is not a separate legal entity from that U.S. Person. However, a foreign
subsidiary or affiliate of a U.S. Person will not be a U.S. Person, even when the U.S. Person
guarantees the obligations of such foreign subsidiary or affiliate.

APPLICATION OF REGISTRATION THRESHOLDS

TO CROSS-BORDER ACTIVITIES

The CFTC rules for the definitions of “Swap Dealer” and “Major Swap Participant” (the “Entity
Definition Rules”) contain numerical thresholds for swap activities of a person, which if
exceeded will trigger registration requirements for such person with the CFTC as either a Swap
Dealer or a Major Swap Participant. Once registered, Swap Dealers and Major Swap Participants
will be subject to a number of substantive regulatory requirements with respect to their swap
activities and transactions. In this Proposed Interpretative Guidance, the CFTC sets out the
general manner in which those numerical thresholds and related substantive regulatory

requirements will apply to the activities of non-U.S. Persons and to foreign branches, agencies,
subsidiaries and affiliates of U.S. Persons and U.S. branches of non-U.S. Persons.

Swap dealer registration thresholds

General Principle. In determining whether a non-U.S. Person’s swap dealing activity exceeds a
de minimis threshold for Swap Dealer registration, the CFTC proposes that such non-U.S.
Person must take into account the aggregate notional value of (i) all of its swap dealing
transactions with counterparties that are U.S. Persons and (ii) all of its swap dealing transactions
with counterparties that are not U.S. Persons when its own obligations are guaranteed by a U.S.
Person.

For this, when the non-U.S. Person’s swap counterparty is the foreign branch of a registered
U.S. Swap Dealer, the foreign branch is not deemed to be a U.S. Person; therefore, the notional
value of those swaps does not need to be included by the non-U.S. Person for its de minimis
calculation. The rationale for this exclusion is to permit a non-U.S. Person to engage in swap
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dealing with foreign branches of U.S. Swap Dealers, outside the United States, without having to
register with the CFTC.

As stated above, if a non-U.S. Person’s swap obligations are guaranteed by a U.S. Person, all of
such non-U.S. Person’s swap dealing (including swap dealing with any non-U.S. Person and any
swap dealing with foreign branches of a registered U.S. Swap Dealer) must be taken into account
for the de minimis calculation for that non-U.S. Person. The CFTC explains that the swap
dealing activities of a non-U.S. Person facing other non-U.S. Persons will still constitute a “direct
and significant connection with activities in, or effect on, commerce of the United States” when
the dealing non-U.S. Person’s swap obligations are ultimately guaranteed by a U.S. Person;
therefore, those swaps must be included.

Application of the Rule for Aggregation of Swaps for Non-U.S. Swap Dealers. The Entity
Definition Rules require the aggregation of swap dealing activities of all affiliates under common
control in determining whether a de minimis threshold is exceeded. If such threshold is
exceeded when aggregated, all affiliates engaged in swap dealing will be required to register as
Swap Dealers.

In applying the aggregation rule to the general principle, the CFTC proposes that a non-U.S.
Person must include the aggregate notional value of:

 Swap dealing transactions between it (or any of its non-U.S. affiliates under common

control) and a U.S. Person (other than foreign branches of U.S. Persons that are

registered Swap Dealers), and

 Swap dealing transactions (or any swap dealing transactions of its non-U.S. affiliates

under common control) where its own obligations or its non-U.S. affiliates’ obligations

thereunder are guaranteed by U.S. Persons.

However, the swap dealing transactions of U.S. affiliates under common control are not
included in determining whether non-U.S. Persons under common control meet the definition
of Swap Dealer on an aggregate basis. On the other hand, when applying the aggregation rule to
U.S. Persons under common control, the swap dealing transactions of non-U.S. affiliates under
common control must be taken into account.

Major swap participant registration thresholds

General Principle. In determining whether a non-U.S. person’s swap positions exceed one of
the thresholds for Major Swap Participant registration, the CFTC proposes that a non-U.S.
Person must take into account its swap positions where its counterparties are U.S. Persons.



www.debevoise.com Page 5

Application of the Rule for Swap Guarantees for Non-U.S. Major Swap Participants. With
respect to the definition of “Major Swap Participant,” the Entity Definition Rules require that a
person’s swap positions are attributed to a guarantor (such as a parent entity or other affiliate) to
the extent that counterparties to those positions have recourse to the guarantor (unless that
person is otherwise already subject to prudential capital regulation) in order to determine which
entity has exceeded the relevant threshold for Major Swap Participant registration. Therefore,
with respect to the Major Swap Participant determination a non-U.S. Person does not need to
include any of its swap position that is guaranteed by a U.S. Person. However, if a non-U.S.
Person guarantees the swap obligations of another non-U.S. Person facing a U.S. Person, then
those swap positions should be attributed to the non-U.S. Person that is acting as a guarantor.

In applying the swap guarantee attribution rule to the general principle, the CFTC proposes that,
in determining its Major Swap Participant status, a non-U.S. Person must include the aggregate
notional value of:

 Any swap between it and a U.S. Person; however, it can exclude its swaps where its own

obligations are guaranteed by a U.S. Person as such swaps will generally be attributed to

that U.S. Person, and

 Any swap between another non-U.S. Person and a U.S. Person, where it guarantees the

obligations of the non-U.S. Person thereunder.

REGISTRATION OF NON-U.S. PERSONS

Foreign Branches and Agencies of U.S. Swap Dealers. As a foreign branch or agency of a
U.S. Person does not have a separate legal existence from the U.S. Person, the CFTC proposes
to apply its regulations to the swap dealing activities of the U.S. Person on an entity-wide basis,
including all the activities of its foreign branches and agencies. The U.S. Person itself will have to
register as a Swap Dealer but can delegate certain duties and regulatory obligations to the foreign
branches and agencies.

Foreign Affiliates or Subsidiaries of U.S. Persons. For a U.S. Person that operates a “central
booking” system, in which one or more of its foreign branches, affiliates or subsidiaries
negotiate swaps but such swaps are ultimately booked (directly or indirectly) with the U.S.
Person, the CFTC proposes that the U.S. Person acting as the “central booking” entity register
as Swap Dealer, regardless of whether the swaps were directly booked (i.e., entered into) by the
U.S. Person or were indirectly transferred to the U.S. Person (e.g., by way of a back-to-back
swap or similar arrangement). In addition, such affiliate or subsidiary may need to register as a
Swap Dealer if it meets the registration requirements on its own.
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U.S. Branches, Agencies, Affiliates or Subsidiaries of Non-U.S. Persons. Consistent with the
interpretation applicable to the swap activities of foreign branches, agencies, subsidiaries and
affiliates of U.S. Persons, the CFTC proposes the same approach with respect to non-U.S.
Persons with U.S. branches, agencies, subsidiaries or affiliates. Therefore, if a non-U.S. Person
directly or indirectly acts as a “central booking” entity for swaps solicited or negotiated by such
branch, subsidiary or affiliate, the non-U.S. Person must determine whether it is required to
register as Swap Dealer in the same manner as a U.S. Person in a similar situation. In addition,
such subsidiary or affiliate must register as Swap Dealer if it independently meets the registration
requirements. The Proposed Interpretive Guidance is silent on whether a U.S. branch of a non-
U.S. Person must register as Swap Dealer. Since a branch is not treated as a separate entity
under the Proposed Interpretive Guidance, a non-U.S. Person will be required to register as
Swap Dealer if such non-U.S. Person meets the registration requirements based on its swap
dealing activities, regardless of whether such non-U.S. Person engages in swap dealing through a
U.S. branch.

APPLICATION OF SUBSTANTIVE REQUIREMENTS

TO NON-U.S. PERSONS

Entity-Level Requirements and Transaction-Level Requirements

The CFTC proposes to separate the substantive swap rules into two main categories: Entity-
Level Requirements, which apply to all Swap Dealers and Major Swap Participants, across all
their swap transactions (without distinction as to the counterparty or location of a swap), and
Transaction-Level Requirements, which apply to specific swap transactions. We have attached to
this memorandum the Appendices provided by the CFTC in connection with the Proposed
Interpretative Guidance, which summarize the application of the substantive swap regulations to
various non-U.S. Persons.

Entity-Level Requirements. The Entity-Level Requirements are (i) capital adequacy, (ii) chief
compliance officer, (iii) risk management, (iv) swap data recordkeeping, (v) swap data reporting
and (vi) physical commodity swaps reporting (i.e., large swap trader reporting).

Transaction-Level Requirements. Transaction-Level Requirements are (i) clearing and swap
processing, (ii) margining (and segregation) for uncleared swaps, (iii) trade execution, (iv) swap
trading relationship documentation, (v) portfolio reconciliation and compression, (vi) real-time
public reporting, (vii) trade confirmation (viii) daily trading records and (ix) external business
conduct standards.
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Application of the Entity-Level and Transaction-Level Requirements to Non-U.S.

Swap Dealers and Non-U.S. Major Swap Participants

Entity-Level Requirements. The CFTC proposes that non-U.S. Swap Dealers and non-U.S.
Major Swap Participants must comply with all of the Entity-Level Requirements. However,
acknowledging the principles of international comity, it also proposes to permit substituted
compliance with comparable and comprehensive foreign regulations in certain circumstances.

For swap data reporting, the CFTC specifies that non-U.S. Swap Dealers and non-U.S. Major
Swap Participants must report all of their swaps to a registered swap data repository (“SDR”)
and non-U.S. Swap Dealers must comply with large swap trading reporting requirements.
However, the CFTC clarifies that with respect to swaps between the non-U.S. Swap Dealer or
non-U.S. Major Swap Participants and other non-U.S. Persons, substituted compliance with
home regulations will be permitted as long as the CFTC has direct access to the swap data that is
stored at the foreign trade repository.

Transaction-Level Requirements. The CFTC proposes requiring non-U.S. Swap Dealers and
non-U.S. Major Swap Participants to comply with the Transaction-Level Requirements for all of
their swaps with U.S. Persons, except for foreign branches of U.S. Persons. In most cases,
substituting home regulations in the foregoing situation will not be permitted.

In case the swap counterparty of a non-U.S. Swap Dealer or non-U.S. Major Swap Participant is
not a U.S. Person, but the performance of such counterparty is guaranteed by a U.S. Person,
then the CFTC will require the compliance with the requirements related to clearing, swap
processing, margin (and segregation), portfolio reconciliation and compression and trade
execution requirements, but substituted compliance with home regulations may be permitted.

The CFTC expresses a concern where a non-U.S. Swap Dealer or non-U.S. Major Swap
Participant enters into a swap with a non-U.S. Person that acts as a conduit for a U.S. Person,
where such U.S. Person does not guarantee the obligations of such non-U.S. counterparty or
where a U.S. Swap Dealer or Major Swap participant enters into a swap with its foreign affiliate
of subsidiary which then enters into a swap with a non-U.S. counterparty in a jurisdiction that is
unregulated or lacks comparable transactional regulations. Therefore, the CFTC proposes to
apply the Transaction-Level Requirements to swaps in which (i) a non-U.S. counterparty is
majority-owned, directly or indirectly, by a U.S. Person, (ii) the non-U.S. counterparty regularly
enters into swaps with one or more other U.S. affiliates or subsidiaries of the U.S. Person and
(iii) the financials of such non-U.S. counterparty are included in the consolidated financial
statements of the U.S. Person. The CFTC will permit substituted compliance for such
Transaction-Level Requirements with respect to swaps between a non-U.S. Swap Dealer or non-
U.S. Major Swap Participant and such affiliate conduit.
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Consistent with the guiding principle of the Proposed Interpretative Guidance, the CFTC will
not require the compliance by non-U.S. Swap Dealer and non-U.S. Major Swap Participants with
the Transaction-Level Requirements with respect to swaps with a non-U.S. Person that is not
guaranteed by a U.S. Person. Further, the CFTC will not require the compliance with external
business conduct rules with respect to swaps with non-U.S. Persons as counterparties, regardless
of whether the performance of such counterparties are guaranteed by a U.S. Person.

Application of Substantive Requirements to Foreign Branches, Agencies,

Affiliates and Subsidiaries of U.S. Swap Dealers

Foreign Branches and Agencies. The CFTC proposes that the U.S. Person with a foreign
branch or agency be legally responsible for all applicable entity-level and transaction-level
requirements, irrespective of whether the counterparty is a U.S. Person or non-U.S. Person.
However, the CFTC proposes that substituted compliance with Transaction-Level Requirements
will be permitted for swaps between the foreign branch of a U.S. Person and a counterparty that
is a non-U.S. Person (whether or not the obligations of such non-U.S. Person is guaranteed by a
U.S. Person). Further, in the event that foreign regulations applicable to certain foreign branches
are deemed not to be comparable, the CFTC nevertheless proposes to permit, subject to certain
recordkeeping requirements (including those needed for verification of this exception),
substituted compliance for swap activities of the foreign branches as long as the aggregate
notional value (determined in U.S. dollars on a quarterly basis) of the swaps of all foreign
branches in the relevant country does not exceed 5% of all the swaps of the U.S. Swap Dealer.

Foreign Affiliates and Subsidiaries. With respect to foreign affiliates and subsidiaries, the
CFTC proposes that the application of substantive requirements will depend on where the
swaps are booked and whether the affiliate or subsidiary facing a foreign counterparty engages in
swap activities that will require it to register as a Swap Dealer. If the swaps are directly booked in
the U.S. Swap Dealer and the foreign affiliate or subsidiary engages in swap dealing activities that
independently require registration as a Swap Dealer, the U.S. Swap Dealer must comply with all
requirements, and the foreign affiliate or subsidiary must register as a Swap Dealer and also
comply with all applicable requirements of the CEA in its swap dealing activities (in which case
substituted compliance is permitted for the Non-U.S. Swap Dealer). In this situation where both
the U.S. Person and its foreign affiliate or subsidiary are required to register as Swap Dealers,
they both will be responsible for satisfying the requirements of the CEA; if one party fails to
comply with a requirement, both parties will be held responsible.

If a counterparty facing foreign affiliate or subsidiary is acting merely as a disclosed agent and
does not meet the registration requirements, then only the U.S. Person must register as a Swap
Dealer as long as the agency relationship is properly documented and the U.S. Person remains
primarily responsible for the actions of its affiliate of subsidiary.
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If a counterparty facing foreign affiliate or subsidiary is required to be registered as a Swap
Dealer with the CFTC and its swaps are not centrally booked with the related U.S. Person, the
CFTC proposes to treat the foreign affiliate or subsidiary the same manner as any other non-
U.S. Swap Dealer. With respect to SDR reporting, the CFTC proposes to require compliance,
but permit substituted compliance as long as the CFTC has direct access to swap data stored in
the foreign data repository.

Substituted Compliance: Process for Comparability Determination. The CFTC intends to
use its past experience exempting foreign brokers from futures commission merchants
registration requirements based on “comparability” findings as the basis of the comparability
determination for swap regulations, with appropriate adjustments to reflect the heightened
requirements of the Dodd-Frank Act. The CFTC will thus examine the local regulatory
requirements and use an outcome-based approach to determine whether those requirements are
comparable with the CEA.

The CFTC will take into accounts all relevant factors, including the scope and objectives of the
foreign regulatory requirements, the comprehensiveness of such requirements, the
comprehensiveness of the foreign regulator’s supervisory compliance program and the foreign
regulator’s authority to support and enforce its oversight of the non-U.S. Swap Dealer or non-
U.S. Major Swap Participant and other swap market participants transacting in the relevant
country. The CFTC may find that the local regulations are comparable only in some areas of the
applicable CEA swap regulations, in which case, the CFTC proposes to recognize substituted
compliance in those areas. For the purpose of this determination, “comparable” does not mean
identical; rather, the CFTC will determine, using broad discretion, if the local regulations are
comparable to the requirements supported and enforced by the CFTC in a way that will meet
the same objectives.

The application for substituted compliance can be made by any non-U.S. Person, whether
separately or in groups from the same jurisdiction. The CFTC expects such request to be made
at the same time as the non-U.S. Person submits its application to become a Swap Dealer or a
Major Swap Participant. Currently, the CFTC anticipates that it would work with the National
Futures Association to develop the relevant submission procedures. In addition, a foreign
regulator can also submit an application on behalf of the entities that are subject to its
jurisdiction.

For a non-U.S. Person to apply for substituted compliance, it would be required—at a
minimum—to state the factual basis for such application and include with specificity all
applicable foreign legislation, rules and policies. Further, the CFTC will expect to receive
notifications from such non-U.S. Person regarding any material changes to information
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previously submitted in support of a comparability finding. The CFTC also expects that it would
enter into an appropriate memorandum of understanding or similar arrangement with the
relevant foreign supervisor with respect to situations in which substituted compliance has been
granted. The CFTC contemplates that the memorandum of understanding will provide for on-
going coordination of supervisory activities by both the foreign regulator and the CFTC,
including giving the CFTC access to information, onsite visits and ability to receive certain
future notifications. Generally, prior comparability determinations by the CFTC will be used to
facilitate reviews of subsequent determinations in the same jurisdiction. In the event of future
changes to the regulations in the CEA, the CFTC will initiate discussions with the affected Swap
Dealers, Major Swap Participants and their regulators to address any potential discrepancy.

TRANSACTIONS INVOLVING NON-SWAP

DEALERS AND NON-MAJOR SWAP

PARTICIPANTS

Clearing, trade execution, real-time swap data public reporting, large trader reporting and swap
data reporting requirements apply to all swap participants, without regard to their status as Swap
Dealer, Major Swap Participant or neither. As the CFTC believes that the swap activities of U.S.
Persons outside the United States could have a direct and significant connection with activities
in, or effect on, U.S. commerce, it proposes the following:

 Clearing, trade execution and real-time public reporting requirements will apply to any

swap where one of the counterparties is a U.S. Person (irrespective of the location of the

transaction), without permitting substituted compliance.

 Non-U.S. clearing members will be required to report all reportable positions under Part

20 rules and traders with reportable positions would be subject to the relevant

recordkeeping obligations, without permitting substituted compliance.

 Substituted compliance will be permitted with respect to transactions between a U.S.

Person and a non-U.S. Person that are otherwise subject to the swap data repository

reporting and swap data recordkeeping requirements as long as the CFTC has direct

access to the swap data for these transactions that is stored at the foreign trade

repository.
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PROPOSED EXEMPTIVE ORDER—DEFERRED

COMPLIANCE

The CFTC also issued a proposed exemptive order to defer the compliance dates for certain
Entity-Level and Transaction-Level Requirements with respect to non-U.S. Persons. Non-U.S.
Swap Dealers, non-U.S. Major Swap Participants and non-U.S. branches of U.S. Swap Dealers
and U.S. Major Swap Participants may delay the compliance with certain of such requirements
until the 12 months following the publication of the proposed order, and U.S. Swap Dealers and
U.S. Major Swap Participants (other than with respect to their non-U.S. branches) may delay the
compliance date until January 1, 2013. The proposed order, however, does not permit the delay
of the registration with the CFTC as a Swap Dealer or Major Swap Participant.

* * *

Please feel free to contact us with any questions.

Byungkwon Lim
+1 212 909 6571
blim@debevoise.com

Emilie T. Hsu
+1 212 909 6884
ehsu@debevoise.com
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