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Cross-Border Resolution of  
Banking Groups: 

International Initiatives and  
U.S. Perspectives — Part III

Paul L. Lee

This is the third part of a four-part article analyzing the efforts of in-
ternational bodies to create effective resolution regimes for systemically 

important cross-border banking institutions. This part analyzes the U.S. 
resolution regimes as they apply to the U.S. operations of foreign banking 

organizations.

A core element of any prospective arrangement for the cross-border res-
olution of a banking group will derive from the design and operation 
of the applicable U.S. resolution regime or regimes.  For U.S. bank-

ing groups that have been designated as global systemically important banks 
(“G‑SIBs”) by the Financial Stability Board (the “FSB”), the truth of this 
proposition should be self-evident.1  All the U.S. G‑SIBs have cross-border 
operations, albeit varying in individual size and significance.  But even for the 
U.S. G‑SIBs with the largest cross-border operations, the preponderance of 
their U.S. operations means that the application of the relevant U.S. resolu-
tion regime or regimes to their U.S. operations will largely determine the 
overall course of the global resolution process.  Many foreign G‑SIBs also 
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have substantial and in some cases critical operations in the United States.2  
The resolution regimes applicable to their U.S. operations will likewise be an 
important factor in determining the course of any global resolution process 
for these foreign G‑SIBs.  
	 Parts I and II of this article discuss international and regional efforts 
aimed at promoting cooperative approaches to the cross-border resolution 
of banking groups, focusing in particular on the Key Attributes of Effective 
Resolution Regimes for Financial Institutions (the “Key Attributes”) promul-
gated by the FSB.3  Parts III and IV of this article analyze the relevant U.S. 
resolution regimes and their conformance with the Key Attributes.  Part III 
analyzes the U.S. resolution regimes as they apply to the U.S. operations of 
foreign banking organizations.  Part IV analyzes the U.S. resolution regimes 
as they apply to U.S. banking organizations.

Overview of U.S. Resolution Regimes

	T he likely application of Title II of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (the “Dodd-Frank Act”) (in lieu of the Bank-
ruptcy Code) to the holding company of any U.S. G‑SIB (if it were to en-
counter severe financial difficulty threatening the financial stability of the 
United States) means that a resolution regime specifically designed to facili-
tate the orderly resolution of the firm would apply.4  The FSB has previously 
noted that the adoption of the Title II regime represents a major step forward 
in implementing the Key Attributes.5  Title II is designed inter alia to address 
concerns with the disruptive effects that are thought to arise from the ap-
plication of a traditional corporate bankruptcy mechanism to a systemically 
important financial institution.6

	 Design is of course important, but it is not sufficient to ensure that an 
orderly process will result.  Planning for and effective implementation of the 
process is also required.  The Federal Deposit Insurance Corporation (the 
“FDIC”) as the administrator of Title II has devoted significant efforts to de-
veloping (within the design limits of Title II) the strategies best calculated to 
facilitate an orderly resolution of a systemically important U.S. financial in-
stitution.  The staff of the FDIC has identified the single-point-of-entry strat-
egy as the most promising approach to implementation of Title II.7  A sin-
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gle-point-of-entry strategy, if successfully implemented, would minimize the 
likelihood that separate bankruptcy or other insolvency proceedings would 
have to be initiated for the operating subsidiaries of the holding company 
in the United States or in foreign jurisdictions.  This strategy is specifically 
designed to minimize the disruptive effects of the overall resolution process 
in a cross-border setting.  The challenges of implementing a single-point-of-
entry strategy as well as a range of other implications flowing from Title II are 
discussed in detail in Part IV of the article.
	A  U.S. bank holding company encountering severe financial difficulty 
that is not made subject to a Title II proceeding will be subject to resolu-
tion under the Bankruptcy Code.8  In the event of a bankruptcy filing by or 
against a bank holding company, it is likely that various operating subsidiaries 
of the holding company would seek the protection of the Bankruptcy Code 
or might be placed into an insolvency or other resolution proceeding, for 
example, by a bank regulatory authority in the case of a depository subsidiary 
or by a state insurance authority in the case of an insurance subsidiary.  The 
initiation of multiple bankruptcy or other insolvency proceedings at the op-
erating subsidiary level will likely result in overlaps, conflicts, and challenges 
among the proceedings and in loss of value to many creditors in the process.  
The use of a “prepackaged” bankruptcy filing for a holding company provid-
ing for the ongoing operation of its subsidiaries could theoretically mitigate 
some of these disruptive effects. There is, however, only limited precedent for 
the use of a prepackaged bankruptcy for a large banking group.9  
	 In any event, the application of Title II to a systemically important U.S. 
financial company or the application of the Bankruptcy Code and other po-
tentially applicable U.S. laws, such as the Federal Deposit Insurance Act (the 
“FDIA”) with respect to an insured depository subsidiary, to other financial 
groups, will largely determine the course of the cross-border resolution of a 
U.S. group.  The choice, where available, between the application of Title 
II or the application of the Bankruptcy Code will fundamentally affect the 
course of the cross-border resolution.  Unlike Title II, Chapters 7 and 11 of 
the Bankruptcy Code do not incorporate certain of the provisions that the 
Key Attributes indicate are necessary or desirable to facilitate the orderly reso-
lution of a financial institution.
	U .S. resolution regimes will also be relevant to foreign G‑SIBs and other 
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foreign banking groups if they have operations in the United States.  The 
form and legal character of the U.S. operations of a foreign bank will dictate 
the U.S. resolution regime or regimes that will be applicable to those opera-
tions.  A branch or agency office of a foreign bank in the United States would 
be subject to liquidation under applicable federal or state banking law.10  If 
a foreign bank also operates an insured depository subsidiary, the depository 
subsidiary would be subject to liquidation under the FDIA.11  If a foreign 
bank operates an insurance subsidiary (chartered under state insurance law), 
the insurance subsidiary would be subject to rehabilitation or liquidation un-
der applicable state insurance law.12  If a foreign bank operates a registered 
broker-dealer subsidiary, that subsidiary would be subject to liquidation un-
der the special provisions of the Securities Investor Protection Act, which is 
conducted in accordance with many of the provisions of a Charter 7 case 
under the Bankruptcy Code.13  If a foreign bank has an intermediate hold-
ing company in the United States, the intermediate holding company would 
be subject to resolution under the Bankruptcy Code (or potentially Title II 
of the Dodd-Frank Act if resolution of the company under the Bankruptcy 
Code would have serious adverse effects on financial stability in the United 
States).14  Other U.S. subsidiaries of a foreign bank would also be subject to 
resolution under the Bankruptcy Code (unless expressly excluded from eligi-
bility by the Bankruptcy Code).
	A s this cascade of possibilities suggests, the varying elements of a foreign 
bank’s U.S. operations may be subject to varying bankruptcy or insolvency 
regimes.  The following sections of this article survey the differences in ap-
proach and potential outcome under these varying regimes as applicable to 
the U.S. operations of a foreign banking organization.

Potential Application of the Bankruptcy Code to 
Foreign Banks

	T he natural and necessary starting point for an analysis of the U.S. in-
solvency laws applicable to a foreign banking institution is the Bankruptcy 
Code.  The analysis begins with Section 109, which establishes who may be 
a debtor under the Bankruptcy Code.  Section 109(a) provides that only a 
person that has a place of business or property in the United States is eligible 
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to be a debtor under the Bankruptcy Code.15  The term “property” has been 
broadly construed by the bankruptcy courts.  The presence of a bank account 
in the United States, for example, constitutes property for purposes of Section 
109(a).16  Likewise, the ownership of shares of a U.S. company constitutes 
property in the United States for purposes of Section 109(a).17  A foreign 
company that has even a nominal amount of property in the United States is 
eligible to be a debtor under Section 109(a).18  It should be noted, however, 
that even where a foreign company has property in the United States, a bank-
ruptcy court may abstain from hearing the case under the authority provided 
in Section 305 of the Bankruptcy Code or dismiss the case under the author-
ity provided in Section 1112 of the Bankruptcy Code.19  
	C ertain categories of entities that would otherwise be eligible to be a 
debtor under Section 109(a), however, are excluded from eligibility under 
Section 109(b) of the Bankruptcy Code.  Among the categories of entities 
excluded from eligibility by Section 109(b)(2) are domestic insurance com-
panies and domestic banks.20  The reason for the exclusion of each of these 
categories is that state insurance laws contain specialized regimes for the reha-
bilitation or liquidation of insurance companies and federal and state bank-
ing laws contain specialized regimes for the conservatorship or receivership 
of banks.  These specialized regimes apply to these entities to the exclusion 
of the Bankruptcy Code.  Section 109(b)(3)(B) also excludes from eligibil-
ity a foreign bank that has a branch or agency in the United States.21  The 
reason for this exclusion is similar to the reason for the exclusion of domestic 
banks.  As discussed below, federal and state banking laws contain specialized 
regimes for the liquidation of branches and agencies of foreign banks in the 
United States.22  The exclusion from eligibility for a foreign bank that has 
a branch or agency in the United States extends not only to a plenary case 
under Chapter 7 or Chapter 11, but also to an ancillary case under Chapter 
15.23

	T he exclusion from eligibility for a foreign bank that has a branch or 
agency in the United States under Section 109(b)(3)(B) does not extend to 
affiliates or other subsidiaries of the foreign bank.  Thus, as indicated above, if 
a foreign bank with a branch or agency in the United States establishes other 
entities in the United States, such as holding companies or other operating 
subsidiaries (that are not otherwise excluded from eligibility under Section 



Pratt’s Journal of Bankruptcy Law

296

109(b)), these other entities would be eligible for debtor status under the 
Bankruptcy Code.  A parallel question is posed by a fact pattern involving a 
foreign bank with a branch or agency in the United States that is owned by a 
foreign holding company.  Assuming the foreign holding company has other 
property in the United States (such as bank accounts in the name of the hold-
ing company or ownership interests in other U.S. companies), the foreign 
holding company itself would be eligible for debtor status under Section 109.  
As noted above, even if the foreign holding company has property in the 
United States, a bankruptcy court would have the authority under Section 
305 or Section 1112 of the Bankruptcy Code to dismiss the case.
	T here are only limited examples of a foreign bank commencing a plenary 
bankruptcy case in the United States.  One recent example is the case of Ar-
capita Bank (“Arcapita”).24  Arcapita was an Bahraini-chartered investment 
bank and private equity firm licensed as a “wholesale bank” by the Central 
Bank of Bahrain.  Arcapita had no branch or agency office in the United 
States.  Arcapita’s principal activities were investing for its own account and 
providing investment opportunities for third-party investors in conformity 
with Islamic Shari’ah rules.  Through a group of subsidiary holding compa-
nies, Arcapita held minority investments in various operating portfolio com-
panies, including operating portfolio companies in the United States.  Ar-
capita and certain of its non-U.S. holding company subsidiaries commenced 
Chapter 11 cases to provide a forum for a global restructuring of their liabili-
ties.  The nature of Arcapita’s liabilities, which were essentially longer-term 
non-deposit liabilities, permitted the use of a Chapter 11 reorganization pro-
cess.  It is unlikely that a foreign bank with a typical bank liability structure, 
i.e., with demand and other short-term deposit liabilities, could realistically 
envision the use of either a Chapter 7 or Chapter 11 case.  Nor would the 
home country regulatory or resolution authorities likely countenance such an 
approach.
	A  more likely option for an eligible foreign bank is the use of an ancillary 
case under Chapter 15 of the Bankruptcy Code.  Chapter 15 was added to 
the Bankruptcy Code in 2005 to incorporate the UNCITRAL Model Law 
on Cross-Border Insolvency.25  Chapter 15 is specifically designed to pro-
vide assistance to a foreign insolvency or reorganization proceeding and to 
promote fair and efficient administration of cross-border insolvencies.26  A 
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Chapter 15 case is commenced by a foreign representative (i.e., a person or 
body authorized to act as a representative of the foreign proceeding) filing a 
petition with the bankruptcy court for “recognition” of the foreign proceed-
ing.27  A number of foreign representatives for foreign banks in insolvency or 
reorganization proceedings have commenced ancillary cases under Chapter 
15, principally to protect the assets of the foreign bank in the United States.28  
Upon recognition of a foreign proceeding that is a foreign “main” proceeding, 
certain sections of the Bankruptcy Code, such as Section 362 relating to an 
automatic stay and Section 363 relating to the sale of property, automatically 
apply with respect to the property of the debtor within the territorial jurisdic-
tion of the United States.29  In a recent Chapter 15 case for a foreign bank, the 
bankruptcy court issued an order pursuant to Sections 363 and 365 to permit 
the sale of assets of the foreign bank debtor free of all liens and claims.30  Upon 
recognition of a foreign proceeding whether as a main or nonmain proceed-
ing, the bankruptcy court may grant any other appropriate relief, such as stay-
ing the commencement or continuation of individual actions or proceedings 
concerning the debtor’s assets, rights or obligations, staying execution against 
the debtor’s assets, and entrusting the overall administration or realization of 
the debtor’s assets within the territorial jurisdiction of the Unites States to the 
foreign representative.31  A Chapter 15 case can thus serve as an important 
tool for a foreign representative to marshal, protect, and realize upon the as-
sets of a foreign bank debtor in the United States.
	T he use of a Bankruptcy Code case, however, has little or no potential 
application to most large foreign banks because most large foreign banks have 
a branch or agency in the United States and so are excluded as a legal matter 
from eligibility for a case under Chapter 7 or Chapter 11.32  Moreover, as a 
practical matter, it is unlikely that the liquidation or reorganization of a ma-
jor foreign bank could be effectively administered in a Chapter 7 or Chapter 
11 case.  The exclusion for a foreign bank with a branch or agency, however, 
also extends to an ancillary case under Chapter 15.  One can foresee instances 
in which assistance might be needed for a foreign proceeding of such an 
entity, but will not be available under Chapter 15.  The most obvious case 
would be that of a foreign bank that has property in the United States, such 
as correspondent accounts or investments that are not carried on the books 
of its U.S. branch or agency.  If the specialized bank liquidation proceeding 
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for the branch or agency cannot assert jurisdiction over these assets, these as-
sets might escape any protective process in the United States.33  A possible, if 
partial, solution to this problem might be found in the continued exercise by 
state and federal (non-bankruptcy) courts of their common law authority to 
assist a foreign proceeding that is not eligible for a Chapter 15 case because of 
Section 1501(c).34  There is support in the legislative history of Chapter 15 
for such an approach.35  In the main, however, a foreign bank with a branch 
or agency in the United States will have to look to the special federal and 
state banking law regimes for the rules that would govern the liquidation of 
its direct banking operations in the United States.

Special Liquidation Regimes for U.S. Branches and 
Agencies of Foreign Banks

	A  foreign bank has options — at least when it comes to the form of its 
banking operations in the United States.  A foreign bank can choose to oper-
ate through a separately incorporated depository institution subsidiary in the 
United States.  This depository institution can be chartered by the Office of 
the Comptroller of the Currency (the “Comptroller”) under federal banking 
law or by a state chartering authority under state law.  With few exceptions, 
depository institutions are required to obtain insurance covering their deposit 
accounts under FDIA.  In the event of material financial distress, a feder-
ally insured depository institution would be subject to resolution or liquida-
tion by the FDIC under the conservatorship or receivership provisions of the 
FDIA.  These provisions are discussed in Part IV of this article.
	 In lieu of or in addition to establishing a depository institution subsidiary 
in the United States, a foreign bank may also establish direct banking offices 
in the United States in the form of a branch or agency licensed either by the 
Comptroller under federal banking law or by a state regulatory authority 
under state banking law.36  A branch or agency is not a separate legal entity, 
but rather a constituent part of the foreign bank itself.  As noted above, a 
foreign bank that operates a branch or agency in the United States is expressly 
excluded from eligibility for debtor status under Section 109(b)(3)(B) of the 
Bankruptcy Code because federal and state banking laws make express provi-
sion for the liquidation of such a branch or agency.  
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	T his section provides a detailed analysis of the federal and state banking 
law regimes for the liquidation of branches and agencies of foreign banks.37  
A leitmotif emerges in the following discussion, namely, that the liquidation 
regimes for branches and agencies contained in federal and state banking law 
suffer from certain of the deficiencies that the Key Attributes are intended to 
address.38  Ring-fencing requirements embedded in these laws, for example, 
are generally inconsistent with the thrust of the Key Attributes.  But it is not 
merely the presence of ring-fencing requirements in these laws that presents 
difficulties.  Equally problematic is the absence of many of the basic tools cited 
in the Key Attributes as necessary to promoting an orderly resolution process.  
An analysis of the provisions of the federal and state liquidation regimes for 
branches and agencies of foreign banks suggests that these regimes as cur-
rently constituted will not assist in promoting a coordinated global resolution 
for a foreign bank and may actually impede a global resolution process.

Federally-Licensed Branches and Agencies of 
Foreign Banks

	T he International Banking Act of 1978 (the “IBA”) authorizes the Comp-
troller to license a foreign bank to operate a branch or an agency in any state 
in which the establishment of such an office is not prohibited by state law.39  
A federally-licensed branch or agency (a “federal branch” or “federal agency”) 
is subject to comprehensive supervision and regulation by the Comptroller 
under the IBA.  Among the powers provided to the Comptroller is the power 
to close and liquidate a federal branch or agency.  These closure and liquida-
tion powers are provided in the relatively short compass of Sections 4(i) and 
4(j) of the IBA.40

	S ection 4(i) of the IBA provides that the authority to operate a federal 
branch or agency will automatically terminate if the foreign bank voluntarily 
relinquishes its authority or if the foreign bank’s authority or existence is ter-
minated or cancelled in its country of organization.  Section 4(i) also provides 
that (i) if the Comptroller is of the opinion that a foreign bank with a federal 
branch or agency has failed to comply with any rule, regulation or order of 
the Comptroller, or (ii) if a conservator is appointed for the foreign bank or a 
similar proceeding is initiated in the foreign bank’s country of organization, 
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the Comptroller has the power to revoke the foreign bank’s authority to oper-
ate a federal branch or agency.41  The revocation of authority to operate the 
branch or agency will necessitate the liquidation of the branch or agency.
	S ection 4(j)(1) of the IBA provides that upon certain events (discussed 
below), the Comptroller may appoint a receiver “who shall take possession 
of all the property and assets of such foreign bank in the United States and 
exercise the same rights, privileges, powers, and authority with respect thereto 
as are now exercised by receivers of national banks appointed by the Comp-
troller.”42  The latter phrase incorporates the powers that a receiver under the 
National Bank Act (the “NBA”) could exercise at the time of the enactment 
of the IBA.  Under Section 4(j)(1) the Comptroller may appoint a receiver 
if (i) the Comptroller has revoked the foreign bank’s authority to operate a 
federal branch or agency under Section 4(i); (ii) a creditor of the foreign bank 
has obtained a judgment against it arising from a transaction with a federal 
branch or agency of the foreign bank and the judgment remains unpaid for 
30 days; or (iii) the Comptroller becomes satisfied that the foreign bank is 
insolvent.43  It should be noted that the decision to appoint a receiver remains 
nominally in the discretion of the Comptroller.  The occurrence of certain 
events, however, would almost invariably force the Comptroller to appoint 
a receiver.  The revocation of the foreign bank’s authority to operate in its 
country of organization or the appointment of a liquidator for the foreign 
bank in its country of organization, for example, would almost certainly com-
pel the Comptroller to appoint a receiver to protect the assets of the foreign 
bank in the United States.  Other types of interventions by the country of 
organization of the foreign bank, such as the appointment of a temporary ad-
ministrator or conservator or a contractual bail-in, might leave more latitude 
for the Comptroller to stay his hand at least temporarily.
	 It appears that the Comptroller may have the option under a separate 
provision of federal banking law to appoint a conservator rather than a receiv-
er for a federal branch or agency.44  Unlike a receiver, a conservator would not 
become invested with title to the assets of the branch or agency.  Instead, the 
conservator would succeed to the powers of the shareholders, directors and 
officers of the bank to operate the bank.45  Appointing a conservator rather 
than a receiver might provide the Comptroller with greater flexibility to work 
with foreign regulatory or resolution authorities in achieving an orderly reso-
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lution of the U.S. operations of the foreign bank.  However, under various 
financial contracts to which the foreign bank is a party, the appointment of 
a conservator may trigger termination and other close-out rights that will 
prejudice the ability of the conservator in the U.S. and resolution authori-
ties in the home jurisdiction to facilitate an orderly resolution of the foreign 
bank.  As a practical matter, there is no example of the Comptroller appoint-
ing a conservator for a federal branch or agency and only rare examples of the 
Comptroller appointing a conservator for a national bank in recent decades.46

	T he Comptroller does have the option under the broad discretion pro-
vided by the IBA to forbear from appointing either a conservator or receiver 
for a foreign bank with a federal branch or agency.  The Comptroller might 
wish to forbear at least for a short period to avoid the legal consequences that 
flow from the appointment of a receiver (discussed below) and to retain the 
flexibility to assist a cross-border resolution of the foreign bank if the Comp-
troller has sufficient confidence that a cross-border resolution being led by 
the home country authorities of the foreign bank would protect the creditors 
of the federal branch or agency to the same extent as the appointment of a 
receiver would under the provisions of Section 4(j)(2) of the IBA.  Such for-
bearance might be made easier if a pre-existing recovery and resolution plan 
of the foreign bank provided practical assurances to the Comptroller that a 
credible resolution process (such as through a bail‑in mechanism or the cre-
ation of a well-funded foreign bridge bank) could be rapidly implemented.47

	T he Comptroller can also take certain supervisory steps to increase the 
protections for a branch or agency if there are advance signs of weakness in a 
foreign bank.  For example, the Comptroller can increase the amount of the 
“capital equivalency deposit” (also sometimes referred to as an asset pledge 
requirement) that a foreign bank is required to maintain for its branch or 
agency or impose an asset maintenance requirement that requires the foreign 
bank to hold in the United States a specified percentage of assets in excess 
of the third-party liabilities payable at the branch or agency.48  The use of 
ex ante supervisory measures may in individual cases provide the Comptrol-
ler with additional comfort that a temporary forbearance in appointing a 
receiver will not prejudice the recovery rights of the creditors of the federal 
branch or agency.  Historical experience suggests that ex ante supervisory 
measures can play an important role in protecting the creditors of a branch 



Pratt’s Journal of Bankruptcy Law

302

or agency.49  Moreover, the Federal Reserve Board has recently issued rules 
that could in individual cases result in Board-mandated asset maintenance 
requirements for certain federal and state branches and agencies.50  The pur-
pose of these provisions would be to build an additional asset buffer for those 
foreign banks with U.S. branches or agencies that do not meet new capital 
stress testing requirements imposed by the Federal Reserve Board under the 
Dodd-Frank Act.51  This buffer may provide an additional cushion to assist 
in a recovery period and, failing recovery, an additional cushion to protect 
creditors in a liquidation process for the foreign branch or agency.
	 If the Comptroller does exercise the authority to appoint a receiver, cer-
tain consequences appear to flow as a matter of law from that appointment.  
One set of consequences flows from the language of Section 4(j)(1) of the 
IBA with respect to the scope of the receivership proceeding.  The language of 
Section 4(j)(1) provides that the receiver shall take possession of all the prop-
erty and assets of the foreign bank in the United States.  Two further subsets 
of consequences flow from this particular language.  First, the appointment 
of a receiver by the Comptroller for a foreign bank with a federal branch or 
agency apparently displaces the authority of any state bank regulator with re-
spect to a receivership of any state-licensed branch or agency that the foreign 
bank may also have in the United States.52  The purpose of this language in 
Section 4(j)(1) is presumably to assure that there will be a single receivership 
process for all of the branches and agencies of the foreign bank in the United 
States and thus avoid the overlaps and conflicts that would otherwise arise 
from multiple federal and state receivership proceedings.  Certain ambiguities 
may nonetheless arise under this provision.  It is not clear how the language 
of Section 4(j)(1) would be applied if a state banking authority had already 
taken possession of the assets of the state branch or agency before the Comp-
troller appointed a federal receiver under Section 4(j)(1).  The act of taking 
possession can typically be effected under state law by the stroke of a pen and 
the punch of a keypad.  The act of taking possession under state banking law 
would vest title to certain assets in the state banking authority or receiver.  If 
title has vested in a state banking authority or receiver, it is not clear whether 
the subsequent appointment of a federal receiver by the Comptroller would 
take precedence over the title previously vested in the state banking authority 
or receiver.
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	S econd, the receiver appointed by the Comptroller also takes possession 
of all the other property and assets of the foreign bank in the United States.  
Thus, for example, correspondent accounts and other investment accounts 
maintained by the head office or other foreign offices of the foreign bank 
at other banks and financial institutions in the United States pass into the 
“possession” of the receiver.  Because of the prevalence of U.S. dollar-de-
nominated assets in the global financial system and the likely situs of many of 
these assets in the United States, this latter consequence may hold significant 
implications for the management of the cross-border resolution process of 
a foreign bank with a federal branch or agency.  If the foreign bank did not 
have a federal branch or agency, these U.S. assets would be subject either to 
a proceeding under Chapter 7 of the Bankruptcy Code or to a Chapter 15 
proceeding in aid of a foreign proceeding.  Of equal or perhaps even greater 
consequence is the conclusion that the receiver would take possession of any 
direct shareholdings of the foreign bank in U.S. companies, including U.S. 
operating subsidiaries or a U.S. intermediate holding company.  The shares 
of these companies, if held directly by the foreign bank, would presumably 
constitute “assets” of the foreign bank in the United States.  If the receiver 
takes possession of any such direct shareholdings, it would put the Comptrol-
ler in a more central position in the overall resolution process in the United 
States.  This outcome can perhaps be avoided by the structural expedient of 
interposing a foreign holding company between the foreign bank and its U.S. 
subsidiaries.
	A  second set of consequences flow from the language of Section 4(j)(2) 
with respect to the rules for the receivership process itself.  Like the New York 
State Banking Law provisions upon which the IBA was explicitly modeled 
(and which are discussed below), the receivership process in the IBA relies on 
a “separate entity” or ring-fencing approach to the receivership of the federal 
(and if applicable, the state) branches and agencies of the foreign bank locat-
ed in the United States.  Section 4(j)(2) of the IBA provides that the receiver 
must pay

	 every depositor and creditor of such foreign bank whose claim or claims 
shall have been proven or allowed, the full amount of such claims arising 
out of transactions had by them with any branch or agency of such for-
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eign bank located in any State of the United States, except (A) claims that 
would not represent an enforceable legal obligation against such branch 
or agency if such branch or agency were a separate legal entity, and (B) 
amounts due and other liabilities to other offices or branches or agencies 
of, and wholly owned (except for a nominal number of directors’ shares) 
subsidiaries of, such foreign bank.53

	U nder this language, creditors of the foreign bank whose transactions 
were only with the head office or other non-U.S. offices of the foreign bank 
would not be eligible to prove their claims in the receivership or receive pay-
ment on their claims from the receivership.  Section 4(j)(2) of the IBA also 
excludes from eligibility and payment from the receivership amounts due to 
other offices and wholly-owned subsidiaries of the foreign bank even if those 
offices or subsidiaries have claims arising out of transactions with a branch 
or agency in the United States.  Under Section 4(j)(2) once the claims of 
all depositors or creditors who had transactions with any of the branches or 
agencies have been proven and paid (together with all the expenses of the 
receivership), the Comptroller (or the FDIC if it was appointed receiver for 
an FDIC-insured federal branch) is required to turn over the remainder of 
the proceeds of the receivership to the head office of the foreign bank or the 
domiciliary liquidator or receiver of the foreign bank.54  This represents a 
paradigmatic territorial approach to international insolvency.
	A s noted above, these provisions in the IBA were modeled upon the re-
ceivership provisions of the New York Banking Law for state branches and 
agencies.  The New York Banking Law has for many decades provided for a 
separate entity or ring-fencing approach to the liquidation of a state-licensed 
branch or agency of a foreign bank.  As one of the first states to authorize the 
establishment of agencies of foreign banks in the United States early in the 
twentieth century, the basic contours of the New York Banking Law were 
set at a time when reliance on potential recourse to the head office or for-
eign receiver of a foreign bank would have been regarded as doubtful at best 
and feckless at worst.55  The separate entity or ring-fencing approach was 
originally conceived as an alternative to requiring a foreign bank to establish 
a subsidiary in the U.S. to engage in banking activities.56  In this sense, the 
separate entity or ring-fencing approach might have been regarded at the time 



Cross-Border Resolution of Banking Groups

305

as a progressive measure, offering an alternative to the even more territorial 
approach reflected in a “subsidiarization” requirement.  Over time, however, 
the separate entity theory — at least as applied to the prospect of a liquidation 
proceeding for a foreign branch or agency — has been overshadowed by the 
negative connotation associated with ring-fencing.57

	T he explicit ring-fencing approach for the liquidation of a foreign agency 
was incorporated into the New York Banking Law in 1930.58  The separate 
entity or ring-fencing provisions in the New York Banking Law were subse-
quently amended with greater specificity as to excluded claims in 1946 and 
1960.59  The exclusions in Section 4(j)(2) of the IBA were taken verbatim 
from the receivership provisions of the New York Banking Law as they stood 
at the time of the enactment of the IBA.  The incorporation of a separate 
entity or ring-fencing approach into the IBA reflected the fact that more ad-
vanced approaches to the cross-border resolution of banks had not yet begun 
to be developed at the time of enactment of the IBA in 1978.60

	N ot only do the receivership provisions of the IBA date from an early era 
of foreign bank operations in the United States, but even more significantly, 
the receivership provisions of the IBA have not kept pace with subsequent 
revisions in the state banking law provisions upon which the IBA provisions 
were originally based.  The receivership provisions for a state-licensed branch 
or agency of a foreign bank in New York Banking Law were significantly ex-
panded in 1993, 1999, and 2000 to incorporate, for example, new provisions 
for the treatment of derivatives and other financial contracts.61  These provi-
sions in the New York State Banking Law paralleled provisions previously 
added to the FDIA for insured banks.62  The receivership provisions in the 
IBA, on the other hand, may not have been amended since their enactment.  
As a result, the outcome on certain issues in the receivership proceeding for a 
foreign bank lacks the clarity provided in other U.S. resolution regimes, such 
as the FDIA and certain state banking laws.63

	T he Comptroller has relied on legal interpretations to fill some of the 
most obvious gaps in the receivership provisions of the IBA and NBA.  For 
example, the chief counsel of the Comptroller has issued two interpretive 
letters that seek to address some of the issues relating to the treatment of de-
rivatives and other financial contracts in the receivership of a federal branch 
of a foreign bank.64  These interpretive letters seek to provide interpretive an-



Pratt’s Journal of Bankruptcy Law

306

swers that replicate the answers provided in the “qualified financial contract” 
provisions contained in the FDIA applicable to the receivership of an in-
sured bank.  Although helpful, these interpretive letters do not enjoy the same 
weight as a regulation issued by the Comptroller or even more obviously an 
amendment to the receivership provisions of the IBA.  The Comptroller has 
adopted regulations implementing Section 4(i) with respect to its authority 
to terminate the authority of a foreign bank to operate a branch or agency.65  
The Comptroller has also adopted regulations providing for the voluntary 
closure and liquidation of a federal branch or agency of a foreign bank.66  The 
Comptroller, however, has not adopted any regulations implementing the 
receivership provisions in Section 4(j).
	 In the absence of such regulations, an analysis of the receivership process 
for a federal branch or agency must be based at least initially on the abbrevi-
ated language of Section 4(j) and the similarly abbreviated language of the 
insolvency and receivership provisions in the NBA.  The principal provisions 
of the NBA relating to the receivership of a national bank date from 1864.67  
These provisions are as up to date as one would expect any provisions of law 
enacted in latter half of the nineteenth century to be.  The enactment of 
detailed provisions in the FDIA for the receivership of FDIC-insured banks 
(virtually all national banks are FDIC-insured) in 1933, which have been 
regularly revised and updated, has generally obviated the need for updating 
the receivership provisions in the NBA.  The development of case law under 
the receivership provisions of the FDIA has also largely substituted for the 
development of case law under the receivership provisions of the NBA.  The 
arrested development of case law under the receivership provisions in the 
NBA provides little assistance in analyzing the receivership process under 
the IBA.  Substantial uncertainty thus surrounds the process for the liquida-
tion of a federal branch or agency of a foreign bank under the provisions of 
Section 4(j) of the IBA.  This uncertainty will be further compounded if the 
foreign bank also operates a state branch or agency and the Comptroller must 
liquidate the state branch or agency as well.
	T o date, the Comptroller has not had occasion to invoke the provisions of 
Section 4(j) for any federal branch or agency of a foreign bank.  Accordingly, 
the Comptroller has not been required to consider the full range of uncertain-
ties underlying Section 4(j).  In the absence of an actual invocation of Section 
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4(j), it may be difficult to identify the full range of these uncertainties.  Sev-
eral uncertainties, however, are readily apparent.  As noted above, the absence 
of any specific statutory provisions in the IBA dealing with derivatives and 
financial contracts creates elements of uncertainty.  The interpretive letters 
issued by the chief counsel of the Comptroller are intended to address several 
of these uncertainties, but in several respects the interpretive letters actually 
raise new areas of concern.  One interpretive letter concludes that the NBA 
would not stay the remedies of a clearinghouse with respect to collateral secu-
rity under netting agreements for foreign exchange transactions because there 
is no automatic stay provision in the NBA.68  Although the interpretive letter 
was intended to provide assurance to the marketplace that the treatment of 
derivatives and other qualified financial contracts in the case of a receivership 
of a federal branch or agency would generally parallel the treatment in the 
Bankruptcy Act or the FDIA, the result under the letter would appear to per-
mit broad close-out netting and immediate liquidation of collateral.  Because 
there is no provision in the IBA or the NBA comparable to that in Section 
11(e)(10)(B)(i) of the FDIA (added in 2005), which stays close-out netting, 
termination, and liquidation rights under qualified financial contracts for one 
business-day following the appointment of the FDIC as a receiver for an 
insured bank, there is a risk that wholesale close-out netting and liquidation 
of collateral might occur immediately upon the Comptroller’s appointment 
of a receiver under Section 4(j)(1).69  This could lead to an immediate dis-
memberment of the federal branch’s operations, foreclosing the possibility of 
any resolution other than a fire-sale liquidation.  This particular risk appears 
to have been addressed in a 2005 amendment to other provisions of federal 
banking law relating to payment system risk reduction.  Under that amend-
ment, the provisions of the FDIA relating to qualified financial contracts 
have expressly been made applicable to a receivership of an uninsured federal 
branch or agency, including the provision for a one business-day delay after 
the appointment of a receiver in the close-out and termination rights under a 
qualified financial contract.70  Under the 2005 amendment, the FDIA provi-
sions relating to the transfer of qualified financial contracts have also been 
made applicable to a receivership for an uninsured federal branch or agency.71

	A s discussed below, the New York Banking Law was amended in 1993 to 
specify how derivatives and other financial contracts would be handled in a 
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receivership of a state branch or agency.  The New York Banking Law, how-
ever, provides no protection against the immediate close-out and liquidation 
of derivative positions to the extent otherwise permitted under the Banking 
Law.  In this respect, the special protections for close-out netting, termination 
and liquidation of derivatives and other financial contracts, originally intend-
ed to be reassuring to the marketplace, are now perceived to be threatening 
to a bank supervisor’s ability to arrange an orderly resolution of the failing 
institution.  One of the many important recommendations contained in the 
Key Attributes is that a bank insolvency regime should make express provi-
sion for a temporary stay of such close-out and termination rights in financial 
contracts.
	 Partaking of the same nature are concerns about the limited set of tools 
that a receiver appointed under Section 4(j)(1) would generally have at its 
disposal.  Section 4(j) of the IBA does not itself provide specific legal author-
ity for a receiver of a federal branch or agency to engage in a “purchase and 
assumption” (“P&A”) transaction, without prior court approval and without 
applicable consent from customers and counterparties (except perhaps with 
respect to qualified financial contracts).72  A P&A transaction is a common 
form of transaction used by the FDIC as a receiver for a failed bank under 
the FDIA.73  The provisions of the FDIA expressly authorize the FDIC as 
receiver for a failed insured bank to transfer assets and liabilities in bulk to 
a bridge bank established by the FDIC or to another insured bank, without 
court approval and without any approval, assignment or consent from any 
party with respect to that transfer.74  Title II of the Dodd-Frank Act contains 
similar express authority for the FDIC to engage in a bulk transfer of assets 
and liabilities to a bridge financial company or other transferee without court 
approval or customer or counterparty consent.75

	T he receivership provisions of the NBA do not contain the same ex-
plicit authority for a receiver.  Without prior court approval, the receiver 
for a federal branch or agency could not use a P&A approach to transfer the 
operations of a federal branch or agency to another foreign bank that was 
proposing to acquire the global operations of the failed foreign bank or to a 
new bridge bank established by the home country regulatory or resolution 
authority of the failed foreign bank.76  Moreover, even if court approval could 
be obtained on an expedited basis (i.e., over a “resolution weekend”), it is 
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not clear whether court approval would negate customer and counterparty 
consent rights.77

	A  P&A transaction with a foreign bridge bank or other foreign successor 
bank would appear to be entirely consistent with the general policy objec-
tive of Section 4(j) that the creditors of the federal branch and agency be 
paid or provided for in full.  Nonetheless, the mechanics to facilitate a P&A 
transaction, even if consistent with the overall policy in Section 4(j), are not 
provided in the IBA or the NBA.  The Key Attributes identify the lack of 
authority to permit a rapid transfer of assets and liabilities to a foreign bridge 
bank or other foreign entity as a major failure in many domestic insolvency 
regimes.78  The preceding analysis suggests that the critical deficiency in the 
IBA (and in state banking laws) is not — as some recent commentary has 
suggested — the ring-fencing provisions.  Rather, it is the lack of other au-
thority for the receiver, such as the authority to effect a rapid transfer of the 
operations of the branch or agency to a foreign bridge bank or other foreign 
successor.  If a receiver under the IBA (or under state banking law) had such 
additional authority, it would preserve the option for a global resolution of 
the failing foreign bank and might very well obviate the need for a liquidation 
of the branch or agency on a ring-fenced basis.
	S ection 4(j) appears to envision only a straight liquidation of the federal 
branch or agency.  When the IBA and its predecessor state banking laws were 
enacted, straight liquidation of the branch or agency was the only option.  
In a world of straight liquidation, a ring-fenced approach may have seemed 
reasonable, particularly from a creditor-protection perspective.79  But in the 
new world, where systemic concerns attach to the potential failure of many 
cross-border banking institutions and where new resolution techniques (such 
as single-point-of-entry and bail-in) are being developed, the inability of a re-
ceiver for a foreign branch or agency in the United States to assist in achieving 
solutions that preserve more value in the global resolution process and that 
minimize the market disruption from a forced piecemeal liquidation is clearly 
suboptimal.  Section 4(j) of the IBA suffers from certain of the deficiencies 
that the Key Attributes are intended to address.  These deficiencies may ulti-
mately need to be addressed by amendments to the IBA in keeping with the 
commitment made by the United States under FSB charter.
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State-Licensed Branches and Agencies of Foreign 
Banks

	T he IBA provided a foreign bank for the first time with the option of 
establishing a branch or agency office in the United States with a license from 
the Comptroller.  Prior to the IBA, a foreign bank could establish a branch 
or agency only by obtaining a license from a state banking authority where 
state law provided for such a license.  Many of the largest foreign banks had 
already established state-licensed branches (a “state branch”) or state-licensed 
agencies (a “state agency”) at the time of enactment of the IBA.  The histori-
cal dominance of state-licensed offices continues today.  As of December 31, 
2012, there were 149 state branches in the United States with combined total 
assets of approximately $1.75 trillion, compared to 47 federal branches with 
combined total assets of $226 billion.80  The preponderance of state branches 
are located in New York (93), California (25), Illinois (11), and Florida (7).  As 
of December 31, 2012, there were 45 state agencies with combined total assets 
of approximately $161 billion, compared to only one federal agency with ap-
proximately $428 million in assets.81  The preponderance of state agencies are 
located in New York (14), Florida (12), Texas (9), and California (8).
	S tate banking laws that authorize the establishment of a state branch or 
agency provide the rules under which a state branch or agency will operate.  
They also provide the rules under which the license to operate a state branch 
or agency may be revoked by the state authority or surrendered by the foreign 
bank.  The surrender of a license by a foreign bank typically results in a volun-
tary liquidation of the branch or agency and the revocation of a license typically 
results in an involuntary liquidation of the branch or agency.  The following 
analysis focuses on the laws of New York, California, Illinois, and Florida as the 
states with the largest population of state branches and agencies.

New York

	A s home to the largest concentration of foreign bank branches and agen-
cies in number and in total combined assets, New York is an appropriate 
starting point for analysis.  The New York Banking Law has long contained a 
special regime for the liquidation of state branches and agencies.  The provi-
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sions in the New York Banking Law have served as a model for the IBA and 
other state banking laws.  New York is also the state with the most extensive 
experience with the liquidation of foreign branches and agencies.
	T he New York Banking Law contains relatively detailed provisions for 
the liquidation of a New York state-chartered banking organization.  In ad-
dition to these general liquidation provisions, the New York Banking Law 
also contains specific provisions for the liquidation of a branch or agency of 
a foreign bank licensed to operate in New York.  The core provisions of the 
New York Banking Law relating to the liquidation of a state branch or agency 
are contained in Section 606(4)(a).  This section provides that the super-
intendent of the Department of Financial Services (the “Superintendent”) 
“may also, in his or her discretion, forthwith take possession of the business 
and property in this state of any foreign banking corporation that has been 
licensed by the superintendent” upon a finding that any of the reasons enu-
merated in Section 606(l) of the New York Banking Law exists with respect 
to the foreign banking corporation.82  The grounds enumerated in Section 
606(l) are wide-ranging, including a violation of law, an unsound or unsafe 
condition, or a refusal to comply with any order of the Superintendent.83  In 
addition to the grounds enumerated in Section 606(l), the Superintendent 
may also under the terms of Section 606(4)(a) take possession if the foreign 
bank is in liquidation in its home domicile or if there is reason to doubt its 
ability or willingness to pay in full the claims of creditors of its New York 
branch or agency.
	L ike the provisions of Section 4(j)(1) of the IBA, the act of taking pos-
session is in the discretion of the Superintendent, but also like Section 4(j)
(1), the act of taking possession invokes legal consequences.  Section 606(4)
(a) provides that title to the business and property in New York of the foreign 
bank vests by operation of law in the Superintendent forthwith upon tak-
ing possession.84  Upon taking possession, the Superintendent is required to 
“liquidate or otherwise deal with such business and property of the foreign 
banking corporation in accordance with the provisions of [the Banking Law] 
applicable to the liquidation of banking organizations.”85  The latter phrase 
incorporates into the receivership process for a foreign branch or agency the 
general liquidation provisions of the New York Banking Law for a state-char-
tered banking organization.
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	T he most important provision for the liquidation process is contained in 
Section 606(4)(a) itself:

	O nly the claims of creditors of such corporation arising out of transac-
tions had by them with its New York agency or agencies, or with its New 
York branch or branches, shall be accepted by the superintendent for 
payment out of such business and property in this state as provided in 
this article.  Acceptance or rejection of such claims by the superinten-
dent shall not prejudice such creditors’ rights to otherwise share in the 
assets of such corporation.  The following claims shall not be accepted 
by the superintendent for payment out of such business and property 
in this state:  (1) claims which would not represent an enforceable legal 
obligation against such branch or agency if such branch or agency were 
a separate and independent legal entity; and (2) amounts due and other 
liabilities to other offices, agencies or branches of, and affiliates of, such 
foreign banking corporation.86

As noted above, Section 4(j)(1) of the IBA is directly modeled on Section 
606(4)(a).  The basic approach involving payment only to those creditors 
who had transactions with the state branch or agency is the same.  The ap-
proach in Section 4(j)(2) of the IBA also generally parallels the approach in 
Section 606(4)(b) of the New York Banking Law, which provides that when 
the accepted claims and expenses of the liquidation have been paid in full 
or provided for, the Superintendent upon court order shall turn over the 
remaining assets in the first instance to other offices of the foreign banking 
corporation that are being liquidated in the United States when necessary to 
pay accepted claims in those proceedings.87  After such payments, if any, are 
made, any remaining proceeds of the New York receivership shall be turned 
over to the principal office of the foreign banking corporation or to the duly 
appointed liquidator or receiver of the foreign banking corporation.88

	A lthough the core provisions of Section 606(4) parallel the approach 
taken in Section 4(j) of the IBA, other provisions in New York Banking 
Law provide greater specificity in a number of respects than the liquidation 
provisions in the IBA and the NBA.  In response to the New York Banking 
Department’s experience in the liquidation of the agency of Bank of Credit 
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and Commerce International in 1991 and other federal developments (such 
as amendments to the FDIA dealing with qualified financial contracts), sig-
nificant revisions were made to the liquidation provisions of the New York 
Banking Law in 1993.89  Section 611‑a was added to provide for the appoint-
ment of a single judge to supervise the liquidation and for the power to order 
expedited procedures.  Section 615 was revised to provide specifically for set-
off of liabilities that arise out of transactions had with the branch or agency of 
a foreign bank, reflecting the ring-fencing requirements of Section 606(4)(a).  
Section 618-a was added to provide detailed rules for the special treatment of 
derivatives and other qualified financial contracts, similar to those contained 
in the FDIA, allowing immediate close-out and netting.  These provisions 
were regarded as particularly important clarifications because of the growing 
role of derivatives in the international marketplace.90  Section 618-a also pro-
vides a special rule for calculating termination payments under a multibranch 
master netting agreement to which the New York branch or agency is a party.  
It is a provision of Mozartian complexity, designed to meld the historical 
ring-fencing approach in Section 606(4)(a) with modern financial practices.91  
Section 619 of the New York Banking Law was also amended to provide that 
the Superintendent’s taking of possession operates as an automatic stay and 
injunction (subject to certain specified exceptions, including most promi-
nently an exception for qualified financial contracts) against various creditor 
actions, including any act to create, perfect or enforce a lien against property 
of the foreign bank.
	N otwithstanding these clarifications and enhancements to the liquida-
tion provisions of the New York Banking Law, certain deficiencies or un-
certainties remain.  On the one hand, the New York Banking Law allows 
the immediate close-out, netting and liquidation of collateral under qualified 
financial contracts.  This permits the firesale liquidation of collateral and may 
impede the prospect for any resolution other than a straight liquidation of the 
branch or agency.  This outcome is inconsistent with the approach recom-
mended in the Key Attributes.
	O n the other hand, the New York Banking Law appears to provide 
broader authority than the IBA for the receiver to facilitate a transfer of the 
branch or agency operations to a successor foreign bridge bank or other for-
eign successor bank.  Section 618(1)(a) of the New York Banking Law autho-
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rizes the Superintendent upon an order of a court to sell or otherwise dispose 
of all or part of the real and personal property of the banking organization 
wherever situated.  Securing such court approval on an expedited basis, how-
ever, cannot be assured.  Such court approval might not in any event negate 
any customer, counterparty or other contract provision requiring consent to 
an assignment or transfer.  But Section 634 of the New York Banking Law 
also provides the Superintendent with power without a court order to transfer 
or assign the assets of the branch or agency of a foreign bank to another bank-
ing organization.92  This authority might facilitate a rapid transfer of assets 
to a foreign bridge bank or other foreign successor bank.  The language of 
Section 634, unlike the language of the FDIA and Title II, however, does not 
expressly provide that the transfer or assignment is effective without any con-
sent to the transfer or assignment as might be required, for example, under 
contract law.93  As a result, Section 634 may not provide as much assistance as 
the transfer provisions in the FDIA or Title II.  Finally, if the Superintendent 
has taken possession of assets of the foreign bank in New York beyond those 
appearing on the books and records of the branch or agency, the Superin-
tendent would apparently need court approval to release those assets to the 
domiciliary liquidator or receiver of the foreign bank.94  Securing court ap-
proval on an expedited basis for the release of these other assets may be critical 
to achieving a global resolution of the foreign bank.95

	T he revisions made to the New York Banking Law in 1993, 1999, and 
2000 represent important clarifications and enhancements to the regime for 
the liquidation of a foreign branch or agency.  The earlier addition of the 
authority in Section 634 for the Superintendent to effect a transfer or assign-
ment of all the assets of a foreign branch or agency to another foreign bank 
branch or agency without a court order is also helpful.  Section 634 could be 
improved if it provided for such a transfer or assignment to be effective with-
out any consent from any other party and if it were extended to the transfer 
or assignment of liabilities as well as assets as do the relevant provisions of 
the FDIA and Title II.  To complement the authority for a transfer of the as-
sets and liabilities of a branch or agency, the New York Banking Law should 
also be revised to impose a one business-day delay for close-out, netting and 
liquidation rights under qualified financial contracts.  Finally, the provisions 
of Section 606(4)(b) should be revised to allow the Superintendent to release 
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any other assets of a foreign bank of which the Superintendent has posses-
sion, without a court order, if the Superintendent is satisfied that the deposi-
tors and other creditors of the branch or agency have been fully provided for 
as part of a transfer of the operations of the branch or agency to a new foreign 
bridge bank or other successor foreign bank.  These revisions would assure 
that the Superintendent could facilitate an appropriate cross-border resolu-
tion plan, while preserving the core protections for depositors or creditors of 
the New York branch or agency as contained in Section 606(4)(a).

California

	T he California Financial Code contains provisions governing the liq-
uidation of California state-chartered banks.96  It also contains provisions 
specifically designed for the liquidation of a foreign bank branch or agency 
licensed by the California commissioner.  These provisions follow a pattern 
like that in New York.  These provisions provide discretionary authority for 
the Commissioner of Business Oversight (the “Commissioner”) to issue an 
order suspending or revoking the license of the foreign bank to operate a 
branch or agency.97  The Commissioner may revoke a license if among other 
things the foreign bank (i) has violated any provision of California law, (ii) is 
in unsound or unsafe condition, (iii) has sought relief under any bankruptcy, 
reorganization, insolvency or moratorium law, or (iv) has become subject 
to any proceeding to appoint a receiver, liquidator, or conservator.98  If the 
Commissioner finds that any of the grounds for a suspension or revocation 
of the license exists and concludes that is necessary for the protection of the 
creditors of the bank’s business in California or for the protection of the 
public interest, the Commissioner may by order take immediate possession 
of the property and business of the foreign bank.99  When the Commissioner 
does take possession of the property and business of a foreign bank, he is 
directed to conserve or liquidate the property and business pursuant to the 
other provisions of the Financial Code dealing with the conservation or liq-
uidation of a California state-chartered bank.100  The Financial Code provi-
sions applicable specifically to a foreign branch or agency provide that the 
creditors of the business in California will be entitled to priority over other 
creditors with respect to the assets of the bank’s business in California.101  The 
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Financial Code provisions applicable to a foreign bank branch or agency also 
provide that once the liquidation of the property and business of the foreign 
bank is completed, the Commissioner will transfer any remaining assets to 
the foreign bank in accordance with a court order.  If the foreign bank has an 
office in another state that is in liquidation and the assets are insufficient to 
pay in full the creditors of that office, the court must order the Commissioner 
to transfer to the liquidation of that office an amount of any remaining assets 
as necessary to cover the insufficiency.102  These provisions closely follow the 
pattern in New York Banking Law.
	 In several respects, however, the California Financial Code differs from 
the New York Banking Law.  The California Financial Code does not include 
any specific provision for the treatment of derivatives and other qualified 
financial contracts.  This is a significant shortcoming.  On the other hand, 
the general liquidation provisions of the California Financial Code contain 
express authority for the commissioner with court approval to sell any part 
or the whole of the business of a licensee (such as a foreign branch or agency) 
to another licensee.  The relevant provision provides that the purchasing li-
censee shall “by operation of law and without further transfer, substitution, 
act, or deed to the extent provided in the agreement of purchase and sale or 
the order of the court approving the purchase and sale” succeed to the rights, 
obligations, and assets of the licensee whose business is being sold.103  This 
provision provides the authority for the use of a P&A transaction (albeit with 
court approval) and might facilitate the transfer of the branch or agency as 
part of a larger resolution plan for the foreign bank.

Illinois

	T he Illinois Foreign Banking Office Act provides that the commissioner 
may take possession of the business and property in Illinois of the banking 
office of a foreign branch that has been previously authorized by the commis-
sioner.104  Upon taking possession, the commissioner is required to conserve 
or liquidate the business and property “with absolute preference and priority 
given to the creditors of the foreign bank arising out of transactions with, and 
recorded on the books of, its Illinois state branch or Illinois state agency over 
creditors of the foreign bank’s offices located outside [Illinois].”105  When the 
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commissioner has completed the liquidation of the property and business of 
the foreign bank, the commissioner is required to transfer any remaining as-
sets to the foreign bank in accordance with such orders as a court may issue.106  
These receivership provisions for a foreign branch or agency in Illinois law 
parallel those in New York and California law.  Under the general receivership 
provisions of the Illinois Banking Law, the receiver for a foreign bank may 
upon a court order sell and convey the assets of the foreign branch in whole 
or in part.107  The Illinois Banking Law does not make express provision for 
the treatment of derivatives and other financial contracts.

Florida

	T he Florida statutes contain liquidation provisions for foreign banks (re-
ferred to in the Florida statutes as “international banks”) that are licensed to 
operate a branch or agency in Florida.108  The core provisions of the Florida 
statute closely track the language of Section 606(4)(a) & (b) of the New York 
Banking Law.109  The Florida law also incorporates substantially all the same 
additions to its foreign bank receivership provisions as were adopted by New 
York in 1993.  Thus, the Florida statutes contain the rules for the special 
treatment of qualified financial contacts in general and the treatment of mul-
tibranch master netting agreements in particular.110  Along with New York 
Banking Law, the Florida statutes represent among the most detailed state law 
regimes governing the liquidation of a branch or agency of a foreign bank.  
But the Florida statutes generally appear to anticipate a straight liquidation of 
the foreign branch.  The Florida statutes do not provide for a temporary stay 
of any close-out and termination rights under qualified financial contracts.  
Nor do they provide for a transfer by the receiver of the operations of the 
branch or agency except pursuant to a court order.111  Like the laws of Cali-
fornia and Illinois, the laws of Florida do not currently incorporate several of 
the most important requirements set forth in the Key Attributes.

Recovery and Resolution Plans

	O ne of the most important elements of the Key Attributes relates to 
recovery and resolution planning.  Key Attribute 11.2 states that jurisdic-
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tions should require robust and credible recovery and resolution plans for all 
G‑SIBs.112  The home resolution authority should lead the development of 
a group resolution plan in coordination with all the member jurisdictions of 
the crisis management group for the G-SIB.  Host authorities in jurisdictions 
where the G‑SIB has a systemic presence should also be given access to the 
plans.113

	T he Dodd-Frank Act incorporates its own version of recovery and reso-
lution planning.  Among the enhanced prudential requirements contained in 
Section 165 of the Dodd-Frank Act is a requirement for U.S. bank holding 
companies with assets of $50 billion or more and foreign banking organiza-
tions with worldwide assets of $50 billion or more to prepare a resolution 
plan demonstrating how the organization could be resolved in a rapid and 
orderly manner in the event of material financial distress or failure.114  The 
Federal Reserve Board and the FDIC have adopted regulations outlining the 
broad requirements for such resolution plans.115  They have also issued guid-
ance documents, providing more specific requirements and assumptions for 
the plans initially submitted in 2012.116

	T he guidance documents call for various elements of information rel-
evant from the perspective of the analysis in this article.  For example, the 
guidance documents require information relating to the mandatory or dis-
cretionary actions or forbearances that the home or host authorities would 
need to take to facilitate a proposed resolution strategy.  More specifically, the 
guidance requires information on what actions the authorities would need to 
take or forbear from taking to avoid adverse consequences flowing from ring-
fencing by host jurisdictions.
	T he full text of the Section 165 resolution plans is not publicly available.  
The resolution plan regulation requires that only an abbreviated and high-level 
summary of the resolution plan be made publicly available.117  Thus, the pub-
lic section of a resolution plan provides only limited information relating to 
the approach to the resolution process itself.  A review of the public section 
of the Section 165 resolution plans of the foreign G‑SIBs that have banking 
operations in the United States nonetheless offers a glimpse at least at certain of 
the assumptions with respect to the resolution strategy for branch and agency 
operations.  The public sections of the resolution plans filed by most foreign G-
SIBs simply recite that the foreign banking organization assumes that its U.S. 
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branch or agency operations will be taken over by the Comptroller or appli-
cable state banking authority and will be liquidated in accordance with the ap-
plicable banking law.118  This assumption in the plans is based on the prescribed 
assumption in the guidance documents that requires the foreign banking or-
ganization in its resolution plan to assume the insolvency or failure of material 
U.S. entities (which for many foreign banking organizations will include any 
significant U.S. branch or agency).  The public sections of the resolution plans 
do not discuss how the branch or agency would be liquidated.  Some plans refer 
to a wind-down of the operations.  Other plans allude generally to the possibil-
ity of a sale or transfer of the branch or agency operations in the liquidation 
process, but without any detail as to how this transfer or sale could be effected.  
At least one foreign bank in its resolution plan observed that its U.S. branches 
and subsidiaries were so integrated with its foreign operations that the possibil-
ity of separately divesting or reorganizing them seemed unlikely.  The foreign 
bank accordingly said that it had assumed that its operations could not be sold 
in a resolution scenario and would instead have to be wound down.119  The 
theme of wind-down rather than sale appears to dominate the resolution plan 
filings by the foreign G-SIBs.
	A  few of the plans suggest alternate approaches.  The public section of 
the Section 165 plan submitted by Barclays in October 2013 states that Bar-
clays’ preferred global resolution strategy would be based on a top-down or 
SPE strategy utilizing bail-in and that Barclays is working with the U.K. and 
other authorities to further the development of this strategy.  On the basis 
of this preferred strategy, Barclays states that it believes that its U.S. enti-
ties would be unlikely to undergo a resolution event or become insolvent.120  
Barclay’s U.S. resolution strategy assumes, however, that even in a resolution 
event Barclays’ New York branch management would continue to operate 
the branch under “heightened supervision” by the NYSDFS, apparently in 
conjunction with a top-down resolution proceeding in the U.K.
	 Deutsche Bank in its resolution plan submitted in June 2012 assumed 
that the German authorities would set up a bridge bank in Germany and 
transfer the systematically important parts of Deutsche Bank to the new 
bridge bank.  The resolution plan expressly assumed that the U.S. authorities 
would not take actions that they might otherwise be entitled to take under 
U.S. law (such as the initiation of proceedings under applicable U.S. resolu-
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tion regimes), but that would frustrate the implementation of the German 
bridge bank.121  In contrast, in its October 2013 plan submission, Deutsche 
Bank assumed that the German authorities would transfer only non-U.S. 
businesses to the German bridge bank and that the U.S. operations would 
be left behind in a “rump bank” and go into the applicable U.S. resolution 
proceedings.122  The Deutsche Bank plan says that while it has assumed this 
treatment of its U.S. operations for purposes of illustrating their treatment 
in the context of the applicable U.S.  resolution regimes in its Section 165 
resolution plan, Deutsche Bank does not believe that this approach is the 
probable or preferred outcome in the event of a group resolution.123

	T he public sections of the Section 165 resolution plans filed by the for-
eign G-SIBs do not provide a basis for analyzing the feasibility of a coordinat-
ed cross-border resolution of a foreign G-SIB.  The requirements in the regu-
latory guidance that a filing entity can not assume cooperation between home 
and host jurisdictions and that a filing entity must assume the failure of its 
material entities (including branches or agencies as appropriate) in the United 
States actually mask certain of the critical underlying issues in a cross-border 
resolution.  These issues include whether the U.S. regulatory and resolution 
authorities themselves have the legal ability to facilitate a rapid transfer of the 
U.S. branch or agency operations to a bridge bank created by the resolution 
authorities in the home country of the foreign bank or to a successor for-
eign bank that proposes to acquire the global operations (or significant parts) 
of the failing foreign bank.  Similarly, the regulatory required assumptions 
in the Section 165 resolution plans mask the issue whether the applicable 
U.S. resolution regimes would protect the U.S. branches or agencies against 
immediate close-out, netting and other creditor actions that might interfere 
with an orderly transfer of the U.S. operations to a foreign bridge bank or 
other successor foreign bank.  To be sure, the issue of close-out rights on fi-
nancial contracts transcends any one resolution regime because of the varying 
choice of law provisions applicable to such financial contracts.  Ultimately, 
a contract approach may provide the only global solution.  The FDIC and 
other leading regulatory authorities have called upon the International Swaps 
and Derivatives Association to adopt uniform language in its model contracts 
to provide for a short-term suspension of early termination rights in the event 
of a resolution of a global systemically important financial institution.124
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Conclusion

	T he cross-border resolution of a foreign bank with U.S. operations will 
likely involve analysis of several U.S. legal regimes.  If the foreign bank has 
subsidiaries in the United States, the individual subsidiaries may be subject 
to voluntary or involuntary proceedings under the Bankruptcy Code unless 
the particular subsidiary (such as a domestic bank) is expressly excluded from 
eligibility under Section 109(b).  A foreign bank itself may be subject to a 
voluntary or involuntary proceeding under the Bankruptcy Code if it does 
not maintain a branch or agency in the United States.  Most large foreign 
banks maintain either a branch or agency in the United States.  As a result, 
most large foreign banks will not be subject to a potential case under the 
Bankruptcy Code (including a Chapter 15 ancillary case).
	F or a foreign bank with a branch or agency, the relevant liquidation re-
gime will be the federal or state banking law applicable to its branch or agen-
cy.  For a foreign bank operating a federal branch or agency, the liquidation 
regime under the IBA will apply not only to the assets and liabilities of the 
federal branch or agency, but to all the other assets of the foreign bank in the 
United States.  For a foreign bank operating only a state branch or agency, the 
liquidation regime under state banking law will typically apply to the assets 
and liabilities shown on the books and records of the branch or agency and 
also to other assets of the foreign bank located in the state where the branch 
or agency is licensed to operate.  Assets located in other states (unless shown 
on the books and records of the branch and agency as assets of the branch or 
agency) will generally not be subject to the liquidation regime of the state that 
has licensed the branch or agency.  A Chapter 15 case will not be available to 
administer these assets although state and federal (non-bankruptcy) courts 
may retain the authority under common law principles to assist in marshaling 
and protecting such assets.
	T he special federal and state banking law regimes for the liquidation of 
branches and agencies of foreign banks are closed systems that reflect in the 
view of many commentators an outdated approach to resolution practices, 
including ring-fencing.  As this article suggests, the shortcomings of these 
systems stem less from their ring-fencing approach than from their lack of 
other tools to assist in an orderly wind-down, sale or bail-in of a foreign bank.  
For example, the failure of state banking laws to provide for a temporary 
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stay on close-out rights on financial contracts may prejudice the ability of a 
foreign resolution authority to orchestrate an orderly transition to a foreign 
bridge bank or other foreign acquirer.  Similarly, the inability for a receiver 
under federal or state banking law to facilitate a rapid transfer of the assets 
and liabilities of the U.S. branch or agency to a foreign bridge bank or other 
successor may prejudice the prospect of achieving the least costly and least 
disruptive resolution of the foreign bank.  In the realm of resolution, most 
options will be suboptimal.  The lack of appropriate tools in federal and state 
banking laws for the resolution of branches and agencies of foreign banks 
contributes to options that are needlessly suboptimal.
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persons.  The result was no creditor loss [when the BCCI agency in New York 
was subsequently closed and liquidated].
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