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STATEMENT OF INTEREST OF AMICI CURIAE!

The States of Alabama, Montana, Nevada, and New Mexico respectfully submit
this brief as amici curiae in support of Respondent. Like the State of Texas, the amici
States all have foreign nationals (and alleged foreign nationals) incarcerated in their state
prison systems. Of course, under the Supremacy Clause, U.S. CONST. art. VI, cl. 2, the
amici States are, like Texas, subject to the requirements of Article 36 of the Vienna
Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77, 100-01, 596 U.N.T.S.
261, 292-94 (“Vienna Convention™), when their law enforcement officials arrest foreign
nationals.

According to a recent study, over 56,000 noncitizens were in state prisons in 2003.
Paige M. Harrison & Jennifer C. Karbert, Bur. of Justice Statistics, U.S. Dep’t of Justice,
Prison and Jail Inmates at Midyear 2003, Bur. of Justice Statistics Bull. 5 (May 2004,
rev. July 14, 2004), http://www.ojp.usdoj.gov/bjs/pub/pdf/pjim03.pdf/. According to one
estimate, at least 120 foreign nationals have been convicted and are sentenced to death in
the United States; of this number, 43 are in California, 28 in Texas, 21 in Florida, 4 each
in Nevada and Ohio, 3 in Arizona and Louisiana, 2 in Pennsylvania, and 1 each in
Alabama, Georgia, Mississippi, Montana, Nebraska, Oklahoma, Oregon, and Virginia.

See Mark Warren, Foreign Nationals and the Death Penalty in the United States,

' In accordance with Texas Rule of Appellate Procedure 11(c), amici represent that no person or
entity, other than amici or their counsel, has made a monetary contribution to the preparation or
submission of this brief.



http://www.deathpenaltyinfo.org/article.php?did=198&scid=31 (information as of May
28, 2005) (last visited Aug. 29, 2005).

STATEMENT OF THE CASE, STATEMENT OF JURISDICTION, AND STATEMENT OF
ISSUES PRESENTED

Amici agree with and adopt the statement of the case, statement of jurisdiction, and
statement of issues presented in the brief of the State of Texas. This brief addresses only
the effect of the President’s Memorandum on this case.

SUMMARY OF ARGUMENT

Our Constitution governs foreign and domestic affairs alike. This case, involving
both the treaty commitments of the United Siates and a State’s administration of its
criminal justice system, demonstrates that these categories of foreign and domestic affairs
frequently overlap. Contrary to the suggestion of petitioner’s amici that “[w]hen treaties
are at issue, the states disappear,” Brief of Former United States Diplomats as Amici
Curiae in Support of Petitioner at 11-12, Texas retains important interests in enforcing its
criminal laws and maintaining an orderly system of procedure. And as the Steel Seizure
Case demonstrated long ago, the President does not have carte blanche to act—especially
contrary to the will of Congress—simply because foreign policy interests are involved.
See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).

Fortunately, this Court need not explore the limits of presidential authority in this
case. The President’s Memorandum upon which Medellin relies is best read as a request
to the state courts to “give effect” to the International Court of Justice’s Avena decision to

the extent that state law permits them to do so—not as an order that preempts state rules



of procedural default and requires the state courts to exercise jurisdiction over successive
habeas petitions that state law does not confer. The Memorandum was directed to the
Attorney General of the United States, not the state courts. It lacks mandatory language,
and instead speaks in the discretionary terms of “comity.” Nothing in the Memorandum
suggests that the Executive means to reverse the position it took in the Breard case,
which is that the President has power under these circumstances to request, but not to
compel. See Brief for the United States as Amicus Curiae, Breard v. Greene, 523 U.S.
371 (1998) (Nos. 97-1390 and 97-8214), 1997 LEXIS U.S. Briefs 1390 (“United States
Breard Br.”).

If this Court does read the President’s Memorandum as a mandatory order, then
that order is unconstitutional. This is true for two distinct reasons. First, the President
lacks power, by unilateral act, to issue orders to the state courts under these
circumstances. No such power appears in Article II, and indeed the President’s only
unilateral power over criminal convictions—the Pardon Power—is carefully limited to
federal crimes. U.S. CONST. art. IT §2. Moreover, since Youngstown the Supreme Court
has recognized that the President’s power is “at its lowest ebb” when he acts contrary to
the will of Congress. 343 U.S. at 648 (Jackson, J., concurring). Here, the federal habeas
corpus statute has carefully limited the situations under which federal authority will
reopen state criminal convictions, and that statute plainly bars relief here. A mandatory
reading of the President’s Memorandum would thus fly in the face of Congress’s

authority.



Second, any federal order to reconsider Medellin’s case would violate principles
of state sovereignty by “commandeering” the state courts. See Printz v. United States,
521 U.S. 898 (1997). State courts may be required to hear claims under federal law when
those courts possess adequate jurisdiction to do so; they are forbidden to adopt restrictive
procedural rules that discriminate against federal law. But the Supreme Court has never
upheld a requirement that the state courts put aside neutral, established jurisdictional
requirements in order to hear a federal claim. Texas’s rules of procedural default and its
bar on successive state habeas petitions are exactly this sort of neutral procedural
requirements because they limit claims for violations of both state and federal law. To
override such requirements would be an unprecedented intrusion into the State’s right to
structure its judicial system.

ARGUMENT

L. THE PRESIDENT’S MEMORANDUM DOES NOT PERMIT OR REQUIRE THE STATE
COURTS TO HEAR MEDELLIN’S SUCCESSIVE STATE HABEAS PETITION.

This Court must permit Medellin’s successive habeas petition to go forward if
either of two things is true: either the President’s Memorandum satisfies the Texas
habeas rules by providing a factual or legal basis for relief that was “unavailable” when
Medellin filed his previous petition, TEX. CODE CRIM. PROC., art. 11.071, § 5(a)(1), or
the Memorandum overrides Texas’s habeas rules and itself confers jurisdiction on the
state courts that they would not otherwise have. The Memorandum does neither of these

things. Its operative language consists of a single sentence:



I have determined, pursuant to the authority vested in me as President by
the Constitution and the laws of the United States of America, that the
United States will discharge its international obligations under the decision
of the International Court of Justice in the Case Concerning Avena and
Other Mexican Nationals (Mexico v. United States of America) (Avena),
2004 ICJ 128 (Mar. 31), by having State courts give effect to the decision
in accordance with general principles of comity in cases filed by the 51
Mexican nationals addressed in that decision.

Memorandum for the Attorney General, Feb. 28, 2005 (attached as Appendix A). This
Memorandum does not order anyone to do anything; it creates no new legal obligations.
As such, it cannot provide a legal basis for Medellin’s subsequent habeas petition, and it
certainly does not purport to override Texas’s rules or to confer new jurisdiction on the
state courts.

A. The President’s Memorandum does not provide a previously
unavailable basis for Medellin’s petition.

The President’s Memorandum can provide the previously unavailable basis only if
Medellin is correct that “the President’s Determination . . . constitutes a binding federal
rule of decision in Mr. Medellin’s case.” Medellin Br. at 53. But that reading
fundamentally misconstrues the Memorandum. For reasons discussed in the next section,
President Bush’s Memorandum is best read as a simple statement that the United States
will comply with the Avena decision in the same way that it complies with the Vienna
Convention generally—by relying on the good faith of state and local officials. As such,
the President’s Memorandum is a statement about how longstanding rights—the rights in
the Vienna Convention—will be enforced. Nothing in the Memorandum suggests any

effort to create new legal rule that could, in itself, form the basis of a habeas petition.






