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I. Background 

 

(i) How prevalent is the use of arbitration in your jurisdiction?  What are seen 

as the principal advantages and disadvantages of arbitration? 

 

Arbitration is a popular alternative to litigation in the United States.  The principal 

advantages of arbitration are that it allows the parties to avoid the lengthy and 

costly discovery process in U.S. courts, often constitutes a more cost-effective 

means of resolving disputes, avoids civil juries, and is generally more likely to be 

kept confidential.  The main disadvantage of arbitration is that it does not provide 

the parties with all of the protections of courts, including appeal rights, broad 

power to compel access to witnesses and documents, ability to join additional 

parties, and continuous availability of courts. 

 

(ii) Is most arbitration institutional or ad hoc?  Domestic or international?  

Which institutions and/or rules are most commonly used? 

 

Both domestic and international arbitrations take place in the United States.  

Domestic arbitration is common in several sectors, including construction, 

employment, and financial services.  The Financial Industry Regulatory Authority 

(“FINRA”), which operates the largest arbitration forum in the United States for 

the resolution of disputes between and among investors, brokerage firms and 

individual brokers, handles over 3,000 new cases every year.   

 

Aside from domestic arbitration, the United States also constitutes a popular 

forum for the resolution of international disputes through arbitration.  The number 

of disputes handled by the International Center for Dispute Resolution (“ICDR”) 

of the American Arbitration Association (“AAA”) has increased substantially in 

recent years, with the ICDR/AAA handling one of the largest numbers of arbitral 

disputes in the world.  Arbitrations administered by the International Center for 

the Settlement of Investment Disputes (“ICSID”) and the International Chamber 

of Commerce (“ICC”) also frequently take place in the United States, and the 

arbitration rules of the United Nations Commission on International Trade Law 

(“UNCITRAL”) remain prominent for ad hoc arbitrations. 

 

(iii) What types of disputes are typically arbitrated?  

 

A wide range of disputes can be arbitrated in the United States, including 

commercial disputes, intellectual property disputes, employment disputes and 

even consumer disputes.  Various court decisions and proposed legislation have, 

however, recently called into question the validity of pre-arbitration agreements 

for certain consumer, employment and civil rights matters. 
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(iv) How long do arbitral proceedings usually last in your country? 

 

Arbitral proceedings vary in length depending on many factors, including the 

complexity of the issues presented, the extent of discovery, the availability of the 

tribunal, and the parties’ willingness to expedite the process.  Proceedings can last 

from several months to several years. 

 

(v) Are there any restrictions on whether foreign nationals can act as counsel or 

arbitrators in arbitrations in your jurisdiction? 

 

There are no restrictions on the nationality of counsel or arbitrators in the 

United States.  However, state law ethics rules prohibit the unauthorized practice 

of law, and a few states have interpreted such rules to have the same application 

to arbitration.  Hence, counsel should ensure that they comply with the bar rules 

in the state in which the arbitration is seated. 

 

II. Arbitration Laws 

 

(i) What law governs arbitration proceedings with their seat in your 

jurisdiction?  Is the law the same for domestic and international 

arbitrations?  Is the national arbitration law based on the UNCITRAL 

Model Law?  

 

The Federal Arbitration Act (“FAA”), enacted in 1925 and codified at Title 9 of 

the United States Code, governs arbitration proceedings in the United States and 

incorporates the U.S. obligations under several international treaties.  The FAA is 

not based on the UNCITRAL Model Law and largely predates it.  Additionally, 

all fifty states have adopted their own arbitration statutes based on the Uniform 

Arbitration Act or the Revised Uniform Arbitration Act. 

 

(ii) Is there a distinction in your arbitration law between domestic and 

international arbitration?  If so, what are the main differences? 

 

The FAA distinguishes between domestic and international arbitration.  Chapter 1 

applies to domestic arbitration.  Chapters 2 and 3 govern international arbitration 

by implementing the New York and Panama Conventions, respectively, with 

residual application of Chapter 1.   

 

The main difference between domestic and international arbitration resides in the 

grounds available for challenging arbitral awards:  arbitral awards rendered in the 

United States are subject to the more restrictive FAA provisions for vacatur, 

whereas foreign awards follow the provisions of the New York Convention and 

the Panama Convention on recognition and enforcement.  Another difference is a 

longer limitation period to seek confirmation for foreign awards (three years from 
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the issuance of the award) than for domestic awards (one year from the issuance 

of the award). 

 

(iii) What international treaties relating to arbitration have been adopted (e.g., 
New York Convention, Geneva Convention, Washington Convention, 

Panama Convention)? 

 

The United States has ratified the New York, Washington, and Panama 

Conventions, but not the Geneva Convention. 

 

(iv) Is there any rule in your domestic arbitration law that provides the arbitral 

tribunal with guidance as to which substantive law to apply to the merits of 

the dispute? 

 

No. 

 

III. Arbitration Agreements 

 

(i) Are there any legal requirements relating to the form and content of an 

arbitration agreement?  What provisions are required for an arbitration 

agreement to be binding and enforceable?  Are there additional 

recommended provisions?  

 

Section 2 of the FAA requires that arbitration agreements be “in writing.”  The 

term “agreement in writing” refers, in the context of awards subject to the 

New York Convention, to “an arbitral clause in a contract or an arbitration 

agreement, signed by the parties or contained in an exchange of letters or 

telegrams.” (Article II(2) of the New York Convention).   

 

To be valid substantively, the arbitration agreement must evidence the parties’ 

intention to submit their dispute to binding arbitration resulting in an enforceable 

award. 

 

(ii) What is the approach of courts towards the enforcement of agreements to 

arbitrate?  Are there particular circumstances when an arbitration 

agreement will not be enforced? 

 

The United States has adopted a strong federal policy in favor of arbitration.  

Accordingly, courts will deny enforcement of arbitration agreements only in 

limited circumstances, such as (1) when the agreement is subject to an 

internationally recognized defense (including duress, mistake, fraud, 

unconscionability, and waiver), or (2) when it contravenes fundamental policies 

of the forum state.  See Ragone v. Atlantic Video at Manhattan Center, 595 F.3d 

115, 121 (2d Cir. 2010). 
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(iii) Are multi-tier clauses (e.g., arbitration clauses that require negotiation, 

mediation and/or adjudication as steps before an arbitration can be 

commenced) common?  Are they enforceable?  If so, what are the 

consequences of commencing arbitration in disregard of such a provision?  

Lack of jurisdiction?  Non-arbitrability?  Other? 

 

Some U.S. arbitration agreements contain multi-tier or multi-step arbitration 

clauses.  Arbitration agreements are subject to general contract law and will be 

enforced so long as all parties have consented to the multi-tier arbitration clause 

and the contract language is sufficiently definite.  If an arbitration clause provides 

for mandatory negotiation or mediation in such a way as to be considered a 

condition precedent to invoke arbitration, the failure to comply with this provision 

may lead a court to vacate an arbitral award rendered without the condition 

having been satisfied.  The interpretation and application of any procedural 

conditions precedent to arbitration are primarily left to the arbitrators, and courts 

in the U.S. will give deference to their decisions.  See, e.g., BG Group v. Republic 

of Argentina, 134 S. Ct. 1198, 1207 (2014).   

 

(iv) What are the requirements for a valid multi-party arbitration agreement? 

 

There are no special requirements for multi-party arbitration agreements.  An 

arbitration may involve multiple parties if and to the extent those parties have 

agreed to arbitrate with each other. 

 

(v) Is an agreement conferring on one of the parties a unilateral right to 

arbitrate enforceable? 

 

As the enforceability of clauses providing for a unilateral right to arbitrate is 

subject to general contract law, such clauses may be void for unconscionability 

depending on the circumstances.  Several state courts have refused to enforce 

such clauses in recent years.  However, other courts considering this issue have 

upheld the unilateral right to arbitrate despite the lack of mutuality, especially 

between parties with equal bargaining power. 

 

(vi) May arbitration agreements bind non-signatories?  If so, under what 

circumstances? 

 

Arbitration agreements may bind non-signatories under several theories.  For 

instance, the doctrine of equitable estoppel may prevent a party that has enjoyed 

rights and benefits conferred by a contract from later denying the application of 

an arbitration clause contained in the contract.  Under the theory of assumption, a 

non-signatory may be compelled to arbitrate where its conduct suggests that it has 

assumed the obligation to arbitrate.  The doctrine of veil piercing (also known as 

alter ego) may bind non-signatory parent companies or shareholders, where the 

control exerted by the non-signatory is such that the two entities cannot be treated 
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as separate legal persons.  Under the incorporation by reference doctrine, a non-

signatory may incorporate by reference an arbitration clause in a prior contract or 

in a general set of rules or policies.  Finally, the signature of an arbitration 

agreement by an agent may bind a non-signatory principal under the theory of 

agency.  Whether a non-signatory is bound by an arbitration agreement is a matter 

for the court to decide. 

 

IV. Arbitrability and Jurisdiction 

 

(i) Are there types of disputes that may not be arbitrated?  Who decides—

courts or arbitrators—whether a matter is capable of being submitted to 

arbitration?  Is the lack of arbitrability a matter of jurisdiction or 

admissibility? 

 

Arbitration agreements are generally unenforceable when substantive rights, 

embodied by statute, express a strong public policy that must be judicially 

enforced.  For instance, non-arbitrable disputes include criminal matters and those 

for which a civil penalty is provided.  Several matters, which were previously 

deemed “non-arbitrable,” can now be referred to arbitration, including claims 

arising under antitrust laws, securities laws, employee protection laws, the 

Carriage of Goods by Sea Act, and the Racketeer Influenced and Corrupt 

Organizations Act. 

 

Unless the parties have “clearly and unmistakeably” agreed to submit this 

question to the arbitral tribunal, courts generally retain jurisdiction to decide 

whether the parties have submitted to arbitration.  Courts may also review the 

tribunal’s decision on arbitrability at the enforcement or confirmation stage. 

 

(ii) What is the procedure for disputes over jurisdiction if court proceedings are 

initiated despite an arbitration agreement?  Do local laws provide time limits 

for making jurisdictional objections?  Do parties waive their right to 

arbitrate by participating in court proceedings? 

 

When a party initiates litigation despite an arbitration agreement, the other party 

may move to stay litigation and compel arbitration.  If the court does not have 

jurisdiction over the parties, the suit will be dismissed in its entirety.  Although 

there is no specific limitation period to file a motion to compel, waiver generally 

occurs when a party seeking arbitration substantially participates in litigation to a 

point inconsistent with an intent to arbitrate and this participation results in 

prejudice to the opposing party.  See La. Stadium & Exposition Dist. v. Merrill 

Lynch, Pierce, Fenner & Smith Inc., 626 F.3d 156, 159 (2d Cir. 2010) (“Waiver 

of the right to compel arbitration due to participation in litigation may be found 

only when prejudice to the other party is demonstrated.”) (citation omitted). 
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(iii) Can arbitrators decide on their own jurisdiction?  Is the principle of 

competence-competence applicable in your jurisdiction?  If yes, what is the 

nature and intrusiveness of the control (if any) exercised by courts on the 

tribunal’s jurisdiction? 

 

The arbitral tribunal has the authority to decide on its own jurisdiction if the 

parties have “clearly and unmistakeably” agreed to delegate this authority to the 

tribunal.  In the absence of agreement in this regard, U.S. courts retain jurisdiction 

to decide in a pre-arbitration challenge (1) whether there is a valid arbitration 

agreement and (2) whether the scope of the arbitration agreement encompasses 

the parties’ dispute.  See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 

944-45 (1995).  U.S. courts also retain the authority to review the validity and the 

scope of the arbitration agreement at the annulment or enforcement stage. 

 

V. Selection of Arbitrators 

 

(i) How are arbitrators selected?  Do courts play a role? 

 

In most cases, the arbitration agreement sets forth the procedure for appointing 

arbitrators, either expressly or by reference to arbitral rules.  Section 5 of the FAA 

also permits courts to appoint arbitrators at the request of either party when (1) the 

agreement fails to specify the procedure for appointing the arbitrators, (2) a party 

fails to abide by the designated procedure, or (3) if for any other reason there is a 

lapse in appointing an arbitrator or filling a vacancy.   

 

(ii) What are the requirements in your jurisdiction as to disclosure of conflicts?  

Do courts play a role in challenges, and what is the procedure?   

 

There are no statutory requirements regarding disclosure of conflicts.  Some U.S. 

courts have held that a failure to investigate and disclose conflicts warranted 

vacatur of an award for “evident partiality” under Section 10 of the FAA.  

Although the standard for evident partiality remains imprecise, some courts have 

only found evident partiality “where a reasonable person would have to conclude 

that an arbitrator was partial to one party to the arbitration.”  National Football 

League Mgmt. Council v. National Football League Players Ass’n., 820 F.3d 527, 

548 (2d Cir. 2016) (citations omitted).   

 

(iii) Are there limitations on who may serve as an arbitrator?  Do arbitrators 

have ethical duties?  If so, what is their source and generally what are they? 

 

Any person may serve as an arbitrator to the extent that person is impartial.  

Courts have the authority to question an arbitrator’s impartiality when faced with 

a motion to vacate the resulting award.  Section 10 of the FAA allows the vacatur 

of a domestic award in the event of “evident partiality” of the arbitrator or “other 

prejudicial misbehavior.”   
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Additionally, certain arbitral institutions require specific qualifications to appear 

on the national roster of arbitrators.  For instance, the AAA requires a minimum 

of 10 years of senior-level business or professional experience or legal practice, 

educational degree(s) and/or professional license(s) appropriate to the field of 

expertise, honors, awards and citations indicating leadership in that field, training 

or experience in arbitration and/or other forms of dispute resolution, membership 

in a professional association(s), and other relevant experience or 

accomplishments. 

 

(iv) Are there specific rules or codes of conduct concerning conflicts of interest 

for arbitrators?  Are the IBA Guidelines on Conflicts of Interest in 

International Arbitration followed? 

 

There are no legally mandated codes or rules concerning conflicts of interest for 

arbitrators.  Courts may refer to guidelines such as the IBA Guidelines on 

Conflicts of Interest or the AAA Code of Ethics for Arbitrators for guidance in 

determining whether an arbitrator’s behavior warrants vacatur of an award.   

 

VI. Interim Measures 

 

(i) Can arbitrators enter interim measures or other forms of preliminary relief?  

What types of interim measures can arbitrators issue?  Is there a 

requirement as to the form of the tribunal’s decision (order or award)?  Are 

interim measures issued by arbitrators enforceable in courts? 

Although the FAA does not specifically provide for preliminary or interim relief, 

arbitrators may award any type of interim measure they deem necessary (e.g., 

preliminary injunction, temporary restraining order, and prejudgment attachment).  

See, e.g., British Ins. Co. of Cayman v. Water Street Ins. Co., Ltd., 93 F. Supp. 2d 

506, 516 (S.D.N.Y. 2000) (“Courts in this Circuit have firmly established the 

principle that arbitrators operating pursuant to [arbitration agreement] provisions 

have the authority to order interim relief in order to prevent their final award from 

becoming meaningless.”) (collecting cases).  Most arbitral rules used in the 

United States grant arbitrators the authority to order such measures.  See, e.g., 

AAA Commercial Arbitration Rule 37(a); International Institute for Conflict 

Prevention & Resolution (“CPR”) Arbitration Rule 13.1.  The parties may also 

define the applicable rules concerning the availability of provisional measures in 

their arbitration agreement. 

 

There is no requirement that the tribunal’s decision on interim measures take the 

form of an award or an order.  Courts in the United States generally enforce 

interim measures ordered by arbitral tribunals.  See, e.g., Ecopetrol S.A. v. 

Offshore Exploration and Production LLC, 46 F. Supp. 3d 327, 340 (S.D.N.Y. 

2014) (granting petition to confirm interim award and noting in that context that 
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“[w]hen parties have clearly and unmistakably submitted a disputed issue for 

arbitration, an arbitral panel’s decision should rarely be set aside.”). 

 

(ii) Will courts grant provisional relief in support of arbitrations?  If so, under 

what circumstances?  May such measures be ordered after the constitution of 

the arbitral tribunal?  Will any court-ordered provisional relief remain in 

force following constitution of the arbitral tribunal? 

 

Although the FAA does not expressly address the courts’ authority to order 

interim measures in aid of arbitration, most courts have held that they retain the 

authority to do so.  Even in jurisdictions that have not upheld courts’ inherent 

authority to issue interim relief, courts will likely give effect to the parties’ 

express agreement to permit court-ordered provisional measures or to otherwise 

preserve the status quo in aid of arbitration. 

 

Some institutional arbitration rules allow the parties to seek court-ordered interim 

measures even after the tribunal has been constituted.  However, these rules apply 

only in limited circumstances.  Certain courts are also reluctant to consider 

requests for interim relief after the arbitrators have been empowered to grant such 

remedies.  Thus, the presumption is that after the tribunal has been constituted, it 

will provide interim relief.  Whether court-ordered provisional measures will 

remain in effect after the constitution of the arbitral tribunal will depend on the 

parties’ agreement and the court’s discretion. 

 

(iii) To what extent may courts grant evidentiary assistance/provisional relief in 

support of the arbitration?  Do such measures require the tribunal’s consent 

if the latter is in place? 

 

Courts may grant evidentiary assistance in aid of the arbitration only when 

“exceptional circumstances” or “special needs” so require, or when discovery is 

needed to determine the arbitrability of the dispute.  Absent such circumstances, 

the court will typically deny evidentiary assistance unless the arbitrator consents 

to such measure. 

 

Statutes in most states now provide that an arbitrator may issue subpoenas 

requiring a person to appear as a witness or requiring the production of 

documents.  Where the applicable statute does not grant subpoena power to the 

arbitrator, a party may apply to the court for an enforceable subpoena.   

 

Another potential avenue to obtain evidence for use in arbitration is 

28 U.S.C. § 1782, which permits courts to compel testimony or document 

production “for use in a proceeding in a foreign or international tribunal.”  U.S. 

courts are divided over whether arbitration tribunals constitute “international 

tribunals” for purposes of Section 1782.  Some courts have distinguished between 
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commercial and investment arbitration tribunals, with a majority of courts finding 

that investment arbitration tribunals fall within the ambit of Section 1782. 

 

VII. Disclosure/Discovery 

 

(i) What is the general approach to disclosure or discovery in arbitration?  

What types of disclosure/discovery are typically permitted? 

 

Although arbitration agreements may sometimes include specific discovery 

procedures, parties commonly refer to institutional rules for a definition of the 

arbitral tribunal’s authority to order discovery.  Often, parties will agree with the 

arbitral tribunal on a set of discovery procedures appropriate for their arbitration.  

Discovery tools like those provided for in the Federal Rules of Civil Procedure—

including pre-trial depositions and broad document discovery—generally are not 

available in international arbitration, unless otherwise agreed by the parties, but 

remain common in domestic arbitration. 

 

Section 7 of the FAA provides that arbitrators may “summon in writing any 

person to attend before them . . . as a witness and in a proper case to bring with 

him . . . any book, record, document, or paper which may be deemed material as 

evidence in the case.”  Some uncertainties remain as to whether arbitrators can 

order pre-hearing discovery, particularly with respect to non-parties, since 

Section 7 of the FAA states only that an arbitrator may summon a witness to 

appear “before them” and “bring with him” documents.  However, many courts 

tend to treat Section 7 broadly, in conjunction with the parties’ arbitration 

agreement and applicable rules, to permit arbitrators to order pre-hearing 

discovery. 

 

(ii) What, if any, limits are there on the permissible scope of disclosure or 

discovery?   

 

There are very few limitations on the permissible scope of arbitrators’ discovery 

orders.  U.S. courts typically treat Section 7 of the FAA as authorizing arbitrators 

to order and conduct such discovery as they deem “necessary”, and show 

considerable deference to the determination by arbitrators in this regard.  

Although the FAA and state arbitration statutes permit a court to set aside an 

award when the arbitrators have refused to hear “pertinent and material” evidence, 

U.S. courts almost always defer to the arbitrators’ decision. 

 

(iii) Are there special rules for handling electronically stored information?  

 

There are no specific rules for handling electronically stored information, but 

some arbitral institutions have developed tools to assist arbitrators in managing 

electronic discovery.  For example, the ICDR Guidelines for Arbitrators 

Concerning Exchanges of Information provide that requests for electronic 
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information “should be narrowly focused and structured to make searching for 

them as economical as possible,” and that a tribunal “may direct testing or other 

means of focusing and limiting any search.” (Article 4.) 

 

VIII. Confidentiality 

 

(i) Are arbitrations confidential?  What are the rules regarding confidentiality? 

 

The FAA contains no explicit provision regarding the confidentiality of arbitral 

proceedings, and case law does not establish any general duty of confidentiality in 

arbitration.  Many states have developed or adopted laws (often modeled on the 

Revised Uniform Arbitration Act) that expressly recognize the authority of the 

arbitral tribunal to issue protective orders to prevent the disclosure of confidential 

information.  Absent such an order or agreement of the parties a party cannot 

expect the arbitration proceedings to be treated as confidential. 

 

The confidentiality of proceedings, materials, and awards therefore depends on 

the agreement between the parties and the institutional rules governing the 

dispute.  The parties often negotiate a particular scope of protection and may 

request the tribunal to endorse a confidentiality stipulation.  Securing a 

confidentiality order from the tribunal is often a prudent approach for parties 

concerned about protecting the confidentiality of materials used in arbitration 

proceedings. 

 

(ii) Are there any provisions in your arbitration law as to the arbitral tribunal’s 

power to protect trade secrets and confidential information? 

 

The FAA makes no explicit reference to the arbitral tribunal’s authority to protect 

trade secrets and confidential information.  If the parties do not consent to the 

application of institutional rules protective of trade secrets and confidential 

information, most frequently they will attempt to reach an agreement regarding 

confidentiality prior to disclosing such information. 

 

(iii) Are there any provisions in your arbitration law as to rules of privilege? 

 

The FAA does not address the issue of privilege in arbitration proceedings.  

However, the prevailing practice among international practitioners in the 

United States adopts the approach to privilege set forth in the IBA Rules on the 

Taking of Evidence in International Arbitration, which is to exclude from 

evidence any documents covered by “privilege under the legal or ethical rules 

determined by the Arbitral Tribunal to be applicable.” (Article 9.) 
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IX. Evidence and Hearings 

 

(i) Is it common that parties and arbitral tribunals adopt the IBA Rules on the 

Taking of Evidence in International Arbitration to govern arbitration 

proceedings?  If so, are the Rules generally adopted as such or does the 

tribunal retain discretion to depart from them? 

 

Parties frequently choose to apply the IBA Rules in international arbitration, and 

tribunals generally retain discretion to modify these rules to fit the particular 

situation. 

 

(ii) Are there any limits to arbitral tribunals’ discretion to govern the hearings? 

 

Arbitrators are required to conduct the hearings in a fair and impartial manner.  

Section 10 of the FAA provides for vacatur of domestic awards (1) where the 

award was procured by corruption, fraud, or undue means; (2) where the partiality 

of the arbitration tribunal was “evident”; (3) when the tribunal refused “to 

postpone the hearing” in certain circumstances or refused “to hear evidence 

pertinent and material to the controversy,” or “any other behavior by which the 

rights of any party have been prejudiced”; or (4) where the arbitrators exceeded 

their powers.  In the international context, Article V(1)(b) of the New York 

Convention and Article 5(1)(b) of the Panama Convention provide that a party 

may challenge a foreign award on the basis that it was prevented from presenting 

its case during the arbitral proceedings.  Apart from these limitations, arbitrators 

exercise wide discretion regarding the conduct of arbitration proceedings. 

 

(iii) How is witness testimony presented?  Is the use of witness statements with 

cross-examination common?  Are oral direct examinations common?  Do 

arbitrators question witnesses? 

 

The parties and the arbitrators retain wide discretion to structure the presentation 

of witness evidence.  In practice, the parties provide witness statements to the 

tribunal in advance of a hearing, while others prefer oral examination.  Regardless 

of whether direct evidence is introduced by witness statement or orally, the 

witness must, absent exceptional circumstances, be subject to cross-examination 

when part of his testimony is in dispute.  In addition, arbitrators may solicit 

testimony from witnesses through direct questioning, and have broad discretion to 

refuse to hear cumulative or unnecessary testimony. 

 

(iv) Are there any rules on who can or cannot appear as a witness?  Are there 

any mandatory rules on oath or affirmation? 

 

There are no general rules on who may serve as a witness.  Traditionally, 

witnesses are required to swear or affirm that they will give truthful testimony; 
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however, the procedure for oath or affirmation may vary, depending on state law 

and the particular institutional rules adopted by the parties. 

 

(v) Are there any differences between the testimony of a witness specially 

connected with one of the parties (e.g., a legal representative) and the 

testimony of unrelated witnesses? 

 

The FAA does not provide for a different treatment for witnesses based on their 

relation to a party.  Employees, representatives and other people connected to a 

party may serve as witnesses.  Arbitral tribunals retain wide discretion to 

determine the appropriate weight to afford a testimony by taking into account a 

witness’ relationship, or lack thereof, with a party. 

 

(vi) How is expert testimony presented?  Are there any formal requirements 

regarding independence and/or impartiality of expert witnesses? 

 

The parties and the arbitrators are free to determine the presentation of expert 

witnesses, save for the observance of general fairness considerations grounded in 

due process.  The rules governing the selection and the conduct of expert 

witnesses are prescribed by the institutional rules adopted by the parties. 

 

(vii) Is it common that arbitral tribunals appoint experts beside those that may 

have been appointed by the parties?  How is the evidence provided by the 

expert appointed by the arbitral tribunal considered in comparison with the 

evidence provided by party-appointed experts?  Are there any requirements 

in your jurisdiction that experts be selected from a particular list?   

 

The parties (through their initial agreement or later consent) and the institutional 

rules chosen by the parties determine the rules applicable to the selection of 

experts, including whether experts must be selected from a particular list.  Arbitral 

tribunals rarely appoint experts in addition to, or in lieu of, the party-appointed 

experts, even where expressly empowered to do so.  See, e.g., CPR Arbitration 

Rule 12.3 (an arbitral tribunal may “in its discretion” appoint a neutral expert).  

The evidence provided by a tribunal-appointed expert should not be treated 

differently than the evidence provided by the party-appointed expert. 

 

(viii) Is witness conferencing (“hot-tubbing”) used?  If so, how is it typically 

handled? 

 

Witness conferencing—that is, multiple witnesses offered by opposing parties 

taking the stand simultaneously—remains rare in the United States. 
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(ix) Are there any rules or requirements in your jurisdiction as to the use of 

arbitral secretaries?  Is the use of arbitral secretaries common? 

 

Although arbitral secretaries are common in the United States, there are no 

specific rules regulating their use or appointment, save that the arbitrators 

generally seek the consent of the parties prior to appointing a secretary and 

charging for his or her time.   

 

X. Awards 

 

(i) Are there formal requirements for an award to be valid?  Are there any 

limitations on the types of permissible relief?  

 

Section 10(a)(4) of the FAA provides that arbitral awards be “mutual, final, and 

definite,” but does not expressly impose any formal requirements.  The New York 

Convention, which is incorporated in the FAA, provides that foreign awards must 

be in writing in order to be enforceable.  Courts have held that the arbitration 

award should also contain the name of the parties and the signatures of the 

arbitrators, as well as the issues decided and the relief granted by the tribunal. 

 

Absent an agreement between the parties, arbitrators may award any type of 

legally permissible relief.  Courts have broadly construed the arbitrators’ authority 

to provide such relief.  Arbitrators may craft any remedy consistent with the scope 

of the arbitration agreement and the limited grounds for setting aside an award.  In 

commercial arbitrations, monetary damages are the most common type of relief.  

Arbitrators may also grant compensatory damages under the FAA, including 

consequential damages (such as operating losses, expenses, and lost profits). 

 

(ii) Can arbitrators award punitive or exemplary damages?  Can they award 

interest?  Compound interest? 

 

Arbitrators may award punitive damages unless the parties agree otherwise.  The 

parties may preclude award of punitive damages by including a provision to that 

effect in their agreement or by adopting rules that prohibit arbitrators from 

awarding punitive damages (such as ICDR Arbitration Rule Article 31(5)).  

Arbitrators’ broad remedial authority also includes the power to award both 

pre-award and post-award interest, which may be simple or compound. 

 

(iii) Are interim or partial awards enforceable?  

 

Section 10(a)(4) of the FAA provides that arbitral awards, both interim and on the 

merits, must be “final” in order to be enforceable.  As a general rule, an award is 

final when it is intended by the arbitrators to reflect their complete determination 

of all claims submitted to them.  Courts have, however, recognized exceptions to 

the finality requirement for interim awards that finally and definitely dispose of a 
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separate independent claim or are necessary to preserve assets needed to make a 

potential final award meaningful. 

 

(iv) Are arbitrators allowed to issue dissenting opinions to the award?  What are 

the rules, if any, that apply to the form and content of dissenting opinions?  

 

Arbitrators are allowed to issue dissenting opinions.  The arbitration clause and 

the rules selected by the parties may impose certain requirements as to the form 

and content of dissenting opinions. 

 

(v) Are awards by consent permitted?  If so, under what circumstances?  By 

what means other than an award can proceedings be terminated? 

 

Awards by consent are permitted.  The parties may agree to settle a dispute at any 

stage prior to the issuance of the award and request the endorsement of the 

settlement agreement by the tribunal in the form of a consent award.  If the 

tribunal denies endorsement, the parties may withdraw the case from the arbitral 

proceeding and settle the dispute outside the arbitration setting. 

 

(vi) What powers, if any, do arbitrators have to correct or interpret an award? 

 

Most institutional rules and many state arbitration laws in the United States allow 

the parties to request the arbitral tribunal to clarify or correct minor errors.  In 

addition, a party may pursue vacatur under Section 10(a)(4) of the FAA and seek 

remand under Section 10(b) in order to request clarification from the tribunal, so 

long as the time limitation to issue the award has not expired.  Absent an 

agreement between the parties, permissive institutional rules or an authorizing 

statute, a tribunal does not have the authority to modify an award previously 

issued (known as functus officio doctrine). 

 

XI. Costs 

 

(i) Who bears the costs of arbitration?  Is it always the unsuccessful party who 

bears the costs?  

 

Each party is presumed to bear its own costs for bringing or defending an 

arbitration.  Nevertheless, the parties, institutional rules or the governing law may 

permit cost shifting. 

 

(ii) What are the elements of costs that are typically awarded?   

 

Commonly awarded costs include the arbitrators’ fees, as well as other 

administrative costs incurred by the parties during the course of the arbitration 

(e.g., the costs for the arbitral institution, the court reporters, and the secretary to 

the tribunal, as well as the parties’ counsels’ fees and expenses). 
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(iii) Does the arbitral tribunal have jurisdiction to decide on its own costs and 

expenses?  If not, who does?  

 

In institutional arbitration, the institution will typically assess costs and expenses.  

In ad hoc arbitration, the arbitral tribunal may determine its own costs and 

expenses.  To avoid any surprises, individual arbitrators routinely provide the 

parties with their hourly rates at the outset of the arbitration. 

 

(iv) Does the arbitral tribunal have discretion to apportion the costs between the 

parties?  If so, on what basis? 

 

In the absence of any agreement or rules limiting the arbitrator’s discretion, the 

arbitral tribunal generally has wide discretion to award costs, including attorneys’ 

fees.  When apportioning costs, the tribunal may look into the merits of the claims 

brought by the parties and the conduct of the parties during the proceedings. 

 

(v) Do courts have the power to review the tribunal’s decision on costs?  If so, 

under what conditions? 

 

Courts may review awards on costs on the same limited grounds as any other 

challenge to the arbitral award.  Courts may interpret the parties’ competing 

requests for costs as evidence that the arbitral tribunal has the authority to rule on 

the issue, thereby insulating the award from any claim that it exceeds the scope of 

the arbitrators’ powers. 

 

XII. Challenges to Awards 

 

(i) How may awards be challenged, and on what grounds?  Are there time 

limitations for challenging awards?  What is the average duration of 

challenge proceedings? Do challenge proceedings stay any enforcement 

proceedings?  If yes, is it possible nevertheless to obtain leave to enforce?  

Under what conditions? 

 

A party may challenge a domestic or a foreign award before U.S. courts by 

moving to vacate the award and serving the motion on the adverse party or its 

attorney within three months of the filing or delivery of the award.  (Sections 12 

and 208 of the FAA).  Section 10 of the FAA sets forth the following exclusive 

grounds for vacating an award:  “(1) where the award was procured by corruption, 

fraud, or undue means; (2) where there was evident partiality or corruption in the 

arbitrators, or either of them; (3) where the arbitrators were guilty of misconduct 

in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to 

hear evidence pertinent and material to the controversy; or of any other 

misbehavior by which the rights of any party have been prejudiced; or (4) where 

the arbitrators exceeded their powers or so imperfectly executed them that a 
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mutual, final, and definite award upon the subject matter submitted was not 

made.”  Whether a court may rely on grounds not specified in the FAA to vacate 

an award, such as public policy or manifest disregard of the law, remains 

unsettled in the United States. 

 

When ruling on a motion to set aside an award, courts may decide to stay 

enforcement proceedings.  Section 12 of the FAA provides that “any judge who 

might make an order to stay the proceedings in an action brought in the same 

court may make an order . . . staying the proceedings of the adverse party to 

enforce the award.”  The stay of enforcement proceedings is also permitted—yet 

not mandatory—under the New York Convention when an application to suspend 

or set aside the award has been filed in the country in which, or under the law of 

which, the challenged award was rendered. 

 

The average duration of challenge proceedings varies widely, from under one year 

to several years, depending on the complexity of the issues and other 

considerations. 

 

(ii) May the parties waive the right to challenge an arbitration award?  If yes, 

what are the requirements for such an agreement to be valid? 

 

A waiver of the right to challenge an arbitration award generally does not prohibit 

review of the arbitrator’s conduct pursuant to Section 10(a) of the FAA.  The 

rationale is that “[s]ince federal courts are not rubber stamps, parties may not, by 

private agreement, relieve them of their obligation to review arbitration awards 

for compliance with Section 10(a).”  Hoeft v. MVL Grp., Inc., 343 F.3d 57, 64-65 

(2d Cir. 2003).  

 

(iii) Can awards be appealed in your country?  If so, what are the grounds for 

appeal?  How many levels of appeal are there? 

 

Arbitral awards are not subject to appeal in the United States; and the FAA’s 

provisions for vacatur are not intended to create an avenue for appeal of the merits 

of an award.  U.S. courts will not “sit to hear claims of factual or legal error by an 

arbitrator as an appellate court does in reviewing decisions of lower courts.”  

United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 38 (1987).  “[A]s 

long as the arbitrator is even arguably construing or applying the contract and 

acting within the scope of his authority, that a court is convinced he committed 

serious error does not suffice to overturn his decision.”  Id.  The parties may not 

by agreement create a right to appeal to a court. 
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(iv) May courts remand an award to the tribunal?  Under what conditions?  

What powers does the tribunal have in relation to an award so remanded? 

 

A court may remand an award to the arbitration tribunal if “the time within which 

the agreement required the award to be made has not expired,” as set forth in 

Section 10(b) of the FAA.  Remand for clarification is warranted where the 

decision, as written, is indefinite, incomplete or ambiguous.  On remand, the 

tribunal is limited to the matter being remanded and may not rehear or 

redetermine those matters not in question.   

 

XIII. Recognition and Enforcement of Awards 

 

(i) What is the process for the recognition and enforcement of awards?  What 

are the grounds for opposing enforcement?  Which is the competent court?  

Does such opposition stay the enforcement?  If yes, is it possible nevertheless 

to obtain leave to enforce?  Under what circumstances? 

 

Although in many countries “recognition” and “enforcement” are conceptually 

distinct, both concepts are captured by the procedure for “confirmation” set forth 

in Section 9 of the FAA.   

 

With respect to domestic awards, a motion for confirmation must be made within 

one year of the award’s issuance.  (Section 9 of the FAA).  The party seeking 

confirmation must file an application and copies of the arbitration agreement, the 

award, and any order modifying or correcting the award, and serve these 

documents pursuant to the applicable rules governing service.  A motion to 

confirm a domestic award may be brought in the U.S. federal district court 

specified in the arbitration agreement or, if no court is specified, the court for the 

district in which the award was rendered.  There must be an independent basis of 

federal jurisdiction before a federal district court can entertain a motion to vacate.  

A party may oppose enforcement of a domestic award by demonstrating that “the 

award is vacated, modified, or corrected as prescribed in” Sections 10 and 11 of 

the FAA.  (Section 9 of the FAA). 

 

With respect to foreign awards subject to the New York Convention, a party must 

seek recognition and enforcement within three years of the issuance of the award.  

(Section 207 of the FAA).  Article IV of the New York Convention requires a 

party seeking recognition and enforcement to provide a “duly authenticated 

original award or a duly certified copy thereof” and “the original agreement . . . or 

a duly certified copy thereof.”  The proper court is either the court specified in the 

arbitration agreement or, if no court is specified, any court in which the dispute 

giving rise to the arbitration could have been brought.  The grounds for opposing 

enforcement or recognition of a foreign award are set forth in Article V(1) of the 

New York Convention, namely:  (a) the arbitration agreement “is not valid under 

the law to which the parties have subjected it or . . . under the law of the country 
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where the award was made;” (b) the party against whom the award is invoked was 

not afforded adequate notice of the proceedings, a hearing on the evidence, or an 

impartial decision by the arbitrator; (c) the award exceeded the scope of the 

arbitration agreement; or (d) the award has been set aside or suspended by an 

authority of the country in which, or under the laws of which, it was made.  A 

court may also decline recognition and enforcement of a foreign award under 

Article V(2) of the New York Convention (a) if the subject matter of the 

arbitration is not arbitrable under U.S. law, or (b) recognition or enforcement is 

otherwise adverse to public policy.  Aside from the said grounds, some courts 

have held that recognition and enforcement of an arbitration award may also be 

denied on forum non conveniens or other purportedly “procedural” grounds.  See, 

e.g., Figueiredo Ferraz v. Republic of Peru, 665 F.3d 384 (2d. Cir. 2011).   

 

Opposition to enforcement or recognition of an award does not automatically stay 

the enforcement of an award, but the court may grant a stay of enforcement.    

 

(ii) If an exequatur is obtained, what is the procedure to be followed to enforce 

the award?  Is the recourse to a court possible at that stage? 

 

A foreign award recognized in the United States can be enforced in the same 

manner as any other judgment of the national courts.  An award can be enforced 

in U.S. courts by following the procedures for the recognition of foreign 

judgments of the State in which enforcement is sought.  Most states have adopted 

their own version of the Uniform Foreign Money-Judgments Recognition Act, 

which provides specific grounds for denying enforcement, including the failure to 

observe due process. 

 

(iii) Are conservatory measures available pending enforcement of the award? 

 

Courts may order conservatory measures, such as a freezing injunction, if the 

party seeking relief demonstrates a likelihood of dissipation of the claimed assets 

or some other inability to recover monetary damages. 

 

(iv) What is the attitude of courts towards the enforcement of awards?  What is 

the attitude of courts to the enforcement of foreign awards set aside by the 

courts at the place of arbitration? 

 

Federal law requires “a strong policy in favor of arbitration,” and consequently, 

U.S. courts apply a presumption in favor of enforcement of arbitral awards.  With 

respect to domestic awards, U.S. courts “must” confirm the award unless it has 

been vacated, modified, or corrected pursuant to the FAA.  (Section 9 of the 

FAA).  Likewise, U.S. courts “shall” enforce foreign awards unless one of the 

grounds set forth in the New York Convention for denying enforcement applies.  

(Section 207 of the FAA).   
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In 2016, the U.S. Court of Appeals for the Second Circuit for the first time 

enforced an award that had been set aside at the seat of arbitration, but this is not a 

widespread practice.  Commisa v. Pemex, 832 F.3d 92 (2d Cir. 2016).  As 

discussed in greater detail below, recent cases demonstrate that U.S. courts afford 

increasing weight to the associated foreign judgment in deciding whether to 

enforce annulled arbitral awards.  

 

(v) How long does enforcement typically take?  Are there time limits for seeking 

the enforcement of an award? 

 

The duration of an enforcement proceeding varies widely, from under one year to 

several years depending on the complexity of the issues and other considerations.   

 

A party seeking to enforce an award must act within the prescribed time limits to 

enforce an award: one year for domestic awards under the FAA and three years 

for foreign awards enforced pursuant to the New York Convention.   

 

XIV. Sovereign Immunity  

 

(i) Do State parties enjoy immunities in your jurisdiction? Under what 

conditions?  

 

Under the Foreign Sovereign Immunities Act (“FSIA”), “[a] foreign state shall 

not be immune from the jurisdiction” of federal or state courts in any action (1) to 

enforce an arbitration agreement “made by the foreign state with or for the benefit 

of a private party” regarding matters that are arbitrable “under the laws of the 

United States,” or (2) “to confirm an award made pursuant to such an agreement 

to arbitrate.”   

 

The denial of sovereign immunity requires that at least one of the following 

conditions be satisfied: (1) the seat of the arbitration is in the United States; 

(2) the arbitration agreement or award “is or may be governed” by a treaty to 

which the United States is a party calling for the recognition and enforcement of 

arbitral awards (e.g., the New York Convention); (3) the underlying claim could 

have been brought in a federal court under the FSIA’s other provisions denying 

immunity to foreign states; or (4) the foreign state has waived its sovereign 

immunity. 

 

(ii) Are there any special rules that apply to the enforcement of an award against 

a State or State entity? 

 

The FSIA generally allows a party to attach, or execute an award against, the 

property of a foreign state used for commercial activities, but not against consular 

or diplomatic property, or against property held by a central bank for its “own 

account.”  In determining whether property is used for commercial activities, 
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courts focus on the use rather than the origin of the property.  That property 

derives from revenue generated by commercial activity does not render it subject 

to attachment if the state does not use the property for commercial purposes. 

 

XV. Investment Treaty Arbitration 

 

(i) Is your country a party to the Washington Convention on the Settlement of 

Investment Disputes Between States and Nationals of Other States, or other 

multilateral treaties on the protection of investments? 

 

The United States is a party to the Washington Convention and to several free 

trade agreements providing for arbitration of investor-state disputes, including the 

North American Free Trade Agreement (“NAFTA”) and the Dominican 

Republic-Central America Free Trade Agreement (“CAFTA-DR”).  The United 

States is not a party to the Energy Charter Treaty. 

 

(ii) Has your country entered into Bilateral Investment Treaties with other 

countries?  

 

The United States is a party to 42 Bilateral Investment Treaties, each of which 

provides for arbitration of investor-state disputes.  The United States is also a 

party to 19 bilateral Free Trade Agreements, including the South Korea Trade 

Agreement.  Most of the Free Trade Agreements signed by the United States 

provide for arbitration of investor-state disputes.   

 

XVI. Resources 

 

(i) What are the main treatises or reference materials that practitioners should 

consult to learn more about arbitration in your jurisdiction? 

 

The main reference materials on arbitration in the United States are: 

 

 “AAA Handbook on Commercial Arbitration-Third Edition” (Juris, 2016).  

 “Domke on Commercial Arbitration,” by Martin Domke, Larry Edmonson, 

Gabriel M. Wilner (Westlaw, 2012). 

 “Grenig on Alternative Dispute Resolution,” by Jay E. Grenig (Westlaw, 

2016). 

 “Moore’s Federal Practice” (LexisNexis, 2015). 

 “Oehmke on Commercial Arbitration,” by Thomas H. Oehmke (Westlaw, 

2012). 
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(ii) Are there major arbitration educational events or conferences held regularly 

in your jurisdiction?  If so, what are they and when do they take place? 

  

Several major arbitration educational events and conferences are organized 

annually in the United States by the arbitral institutions (such as AAA/ICDR, 

CPR, the New York International Arbitration Center, the ICC, and ICSID), the 

international, state and local bar associations (such as the International Bar 

Association and the American Bar Association (International Section)), as well as 

law institutes (such as the Institute for Transnational Arbitration, the Practicing 

Law Institute and Juris). 

 

XVII. Trends and Developments 

 

(i) Do you think that arbitration has become a real alternative to court 

proceedings in your country? 

 

Arbitration remains an attractive alternative to court-based litigation in the 

United States, in particular for disputes involving non-U.S. parties.  Many foreign 

parties prefer international arbitration to litigation in U.S. courts as a means of 

avoiding trial by jury, public access to disputes in courts, expensive and intrusive 

pre-trial discovery and punitive damages.  Arbitration is also a popular alternative 

to litigation from a domestic standpoint, with robust arbitration 

institutions present in the United States in areas such as construction, 

employment, and financial services. 

 

(ii) What are the trends in relation to other ADR procedures, such as mediation? 

 

Mediation has become a viable alternative to litigation for various types of 

disputes, including those related to small businesses, matrimonial matters, and 

even foreclosure.  Mediation is considered a cheaper and more effective way to 

settle many types of disagreements. 

  

The laws governing court-ordered mediation vary greatly on a state-by-state basis, 

with some providing detailed guidelines on the certification of mediators, their 

ethical standards, and protections preserving the confidential nature of mediation.  

In some instances, courts may compel parties to attempt to mediate their disputes 

before permitting litigation.   

 

(iii) Are there any noteworthy recent developments in arbitration or ADR? 

 

Enforcement of Annulled Awards 

 

Four recent U.S. court decisions demonstrate a trend that courts increasingly look 

at the enforcement of annulled awards as an issue of recognition of foreign court 

judgments, rather than under the framework of Article V of the New York 
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Convention. First, in Commisa v. Pemex, the Second Circuit held that while a 

U.S. court has the discretion to enforce an award that has been set aside at the seat 

of arbitration, the exercise of that discretion is appropriate “only to vindicate 

fundamental notions of what is decent and just” in the United States.  832 F.3d 92, 

105 (2d Cir. 2016).  Likewise, in Getma Int’l v. Republic of Guinea, the court held 

that it would enforce an annulled award only if that high standard was met.  862 

F.3d 45 (D.C. Cir. 2017). 

 

Soon after the decision in Getma, the Second Circuit affirmed a decision refusing 

to enforce an award that had been annulled by a court in Malaysia.  Thai-Lao 

Lignite v. Lao, 864 F.3d 172 (2d Cir. 2017).  Like the Second Circuit in Pemex, 

the court in Thai-Lao held that its discretion to enforce an annulled award was 

“constrained by the prudential concern of international comity.”  Id. at 175.  In a 

fourth case, a New York court adopted the same approach to deny enforcement of 

an annulled award and to enjoin a party from enforcing the award in another 

jurisdiction.  Citigroup Global Markets, Inc. v. Fiorilla, 54 N.Y.S.3d 586 (1st 

Dep’t 2017). 

 

Class Action Waivers in Arbitration Agreements 

 

The U.S. Supreme Court held that a waiver of class actions contained in a contract 

with consumers is enforceable under the FAA.  DIRECTV, Inc. v. Imburgia, 136 

S. Ct. 463 (2015).  In that case, the Court did not, however, settle the issue of 

whether such waivers are enforceable in the employment context.  This has 

resulted in a split among U.S. courts, with some enforcing agreements that waive 

employees’ right to bring collective actions and other courts finding that such 

agreements violate Section 7 of the National Labor Relations Act.  See, e.g., 

NLRB v. Murphy Oil, 808 F.3d 1013 (5th Cir. 2015); Lewis v. Epic Systems Corp., 

823 F.3d 1147 (7th Cir. 2016).  The U.S. Supreme Court is scheduled to hear a 

case on the issue in the next term. 


