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1. U.S.Department of Justice, Criminal Division, “Focus, Fairness, and Efficiency in the Fight Against
White-Collar Crime" (May 12, 2025), https://www.justice.gov/criminal/media/1400046/dI?inline.
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resulting in lengthy, cumbersome investigations and deterring voluntary disclosure
and cooperation.? Galeotti emphasized that “[cJompanies that are ready to take
responsibility should not be overburdened by enforcement” and added that, with
DOJ’s revised policies, “[n]ever before have the benefits of self-reporting and
cooperating been so clear.” DOJ’s handling of its cases in the coming months may
reveal to what extent this announcement and the related policy changes reflect deeper
commitments to robust enforcement and to lessening burdens on companies facing
criminal investigations, or instead reflect more rhetorical shifts by DOJ’s leadership.

White-Collar Enforcement Priorities

DOJ’s announcement focuses on both the potential for effective, efficient
white-collar enforcement to serve the interests of the United States and the risk
that overbroad, burdensome enforcement will harm those same interests. With the
stated goal of striking an appropriate balance, DOJ’s Criminal Division intends to
prioritize enforcement in several “high-impact areas” including:

 conduct that endangers national security, including sanctions violations and
the provision of material support to foreign terrorist organizations, cartels, and
transnational criminal organizations.

« bribery and money laundering that affects U.S. national interests.

« federal procurement fraud, health-care fraud, and trade-related fraud, including
tariff evasion.

e fraud that targets U.S. investors and markets, including through market
manipulation.

« crimes involving digital assets that target investors and consumers, or that use
digital assets in furtherance of other criminal conduct.

o narcotics-related violations.

Corporate Enforcement Policy

In connection with this plan, DOJ has revised and simplified its Corporate
Enforcement and Voluntary Self-Disclosure Policy (the “CEP”). To illustrate

certain changes, DOJ introduced a flowchart for companies seeking to understand
more clearly the potential benefits of self-disclosure, cooperation, and remediation.?

2. U.S.Department of Justice, “"Head of the Criminal Division, Matthew R. Galeotti Delivers Remarks at SIFMA's Anti-Money Laundering and
Financial Crimes Conference” (May 12, 2025), https://www.justice.gov/opa/speech/head-criminal-division-matthew-r-galeotti-delivers-
remarks-sifmas-anti-money-laundering.

3. U.S.Department of Justice, Justice Manual 9-47.120, “"Criminal Division Corporate Enforcement and Voluntary Self-Disclosure Policy,”
https://www.justice.gov/criminal/media/1400031/dI?inline.
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Three changes to the CEP increase substantially the incentives for companies to
self-disclose, cooperate, and remediate:

» Under the revised CEP, a company that voluntarily self-discloses misconduct

to the Criminal Division, fully cooperates, timely and appropriately remediates,
and has no aggravating circumstances will receive a declination—not merely a
presumption of a declination, as previously had been DOJ’s policy. Consistent with
recent DOJ practice, a company receiving a declination will be required to pay any
applicable disgorgement, forfeiture, or restitution resulting from the misconduct.

Even a company that has aggravating circumstances may be eligible for a
declination, though the outcome will depend on DOJ’s assessment of the
seriousness of the aggravating circumstances and the company’s cooperation
and remediation.

“DOJ’s handling of its cases in the coming months may reveal to

what extent this announcement and the related policy changes reflect
deeper commitments to robust enforcement and to lessening burdens on
companies facing criminal investigations, or instead reflect more rhetorical
shifts by DOJ’s leadership.”

Continued on page 4

» The revised CEP offers clearer potential benefits to a company that fully

cooperated and remediated but is ineligible for a declination—either because

it self-disclosed not swiftly enough or not until after DOJ already learned of the
misconduct (a “near miss”), or because it has aggravating factors warranting

a criminal resolution. Such a company nevertheless will be eligible for a non-
prosecution agreement with a term of no more than three years, a 75% reduction
of the criminal fine, and no monitorship. This guidance is intended, according to
Galeotti, to “put an end to the guessing game companies previously faced under
these circumstances.”

Even with these changes, a company’s decision regarding whether to self-report
misconduct to enforcement authorities should involve careful consideration of the
potential consequences, both positive and negative, and should be made only after
consultation with counsel.
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Corporate Monitorships

In announcing revisions to DOJ’s policy on imposing compliance monitors on
companies as part of criminal resolutions, Galeotti contended that “the value
monitors add is often outweighed by the costs they impose.” DOJ has begun
reviewing preexisting monitorships to consider narrowing their scope or even
terminating certain such monitorships.

Going forward, DOJ expects to impose monitors less frequently and only where
it expects the monitorship’s benefits will outweigh its monetary costs and its
burdens on a company’s operations. Specifically, in determining whether to require a
monitor, prosecutors will consider four factors:

 The nature, severity, and risk of recurrence of the wrongdoing at issue.

 The availability of other methods of effective government oversight, such as
by relevant regulatory authorities.

» The effectiveness of the company’s compliance program.
 The maturity of the company’s compliance controls and testing.

DQJ also expects to exercise closer oversight of corporate monitors, including
monitors’ fees, budgets, and reporting.

Corporate Whistleblower Award Program

DOJ’s Criminal Division also has expanded its Corporate Whistleblower Awards
Pilot Program to consider tips related to companies’ violations in several of the
“high-impact areas” noted above. Specifically, this now includes: sanctions offenses;
violations related to international cartels or transnational criminal organizations;
immigration-related violations; offenses involving material support of terrorism;
trade, tariff, and customs fraud; and procurement fraud. For a whistleblower to be
eligible for an award under the program, a tip must result in a forfeiture.

FR¥

DQJ’s announcement provides valuable insights into its white-collar enforcement
priorities, with particular relevance for tailoring corporate compliance programs.
In parallel, DOJ's policy revisions appear designed to encourage self-reporting by
improving the efficiency and fairness of government investigations, including with
respect to declinations and the treatment of near misses. While in theory these
changes offer greater clarity to companies faced with decisions about voluntary
disclosure and cooperation, what matters even more is how DOJ will apply its
updated policies in practice.

www.debevoise.com



Debevoise
&Plimpton

DOJ’s Criminal Division
Announces New White-Collar
Enforcement Plan

Continued from page 4

Continued on page 6

Helen V. Cantwell
Andrew J. Ceresney
Josh A. Cohen
Daniel M. Gitner
Andrew M. Levine
David A. O'Neil
Winston M. Paes
David Sarratt
Jane Shvets
Douglas S. Zolkind
Nicholas Folly

Erich O. Grosz

Helen V. Cantwell and Andrew J. Ceresney are partners in the New York office. Josh A.
Cohen is a partner in the San Francisco office. Daniel M. Gitner and Andrew M. Levine
are partners in the New York office. David A. O’Neil is a partner in the Washington, D.C.
office. Winston M. Paes is a partner in the New York office. David Sarratt is a partner
in the San Francisco office. Jane Shvets and Douglas S. Zolkind are partners in the

New York office. Nicholas Folly is a counsel in the San Francisco office. Erich O.Grosz
is a counsel in the New York office. Full contact details for each author are available at

www.debevoise.com.

FCPA Update
May 2025
Volume 16
Number 10

www.debevoise.com



Debevoise
&Plimpton

Continuedonpage 7

FCPA Update 6
May 2025

Volume 16

Number 10

New Corporate Cooperation Guidance from

UK SFO: More Carrot and Less Stick —the

British Version

On April 24, 2025, the UK Serious Fraud Office issued important new guidance for
companies aiming to obtain a deferred prosecution agreement (“DPA”) to resolve
corporate offending rather than face prosecution by the SFO.! This guidance, which
replaces the corporate cooperation guidance published in 2019 under the previous
SFO Director, Lisa Osofsky,? outlines when and how a company should self-report,
principles of cooperative conduct, and the SFO’s approach to internal investigations
and privilege.

The new guidance largely reflects SFO practices with respect to DPAs which have
developed since (and even before) the 2019 guidance. However, it also provides some
further detail and insight into the SFO’s objectives and expectations of companies
under the current Director, Nick Ephgrave QPM. Director Ephgrave has previously
explained that a key aim of the new guidance is to help reverse a decline in the
number of self-reports that the SFO has received from companies in recent years.?
Notably, the guidance states that a company that promptly self-reports and fully
cooperates with the SFO will be invited to negotiate a DPA unless “exceptional
circumstances” apply. In oral remarks made the same day that the guidance was
issued, Director Ephgrave described this as “as good a guarantee as you can get.”

He also emphasised that he wants to “do business” with cooperative companies and
help them survive by settling criminal conduct through DPAs instead of facing
highly damaging prosecutions.*

Self-Reporting

A significant change to the 2019 guidance is the codification of the existing
practice that a corporate that self-reports promptly to the SFO and cooperates
fully will be invited to negotiate a DPA rather than be prosecuted, unless there are
some (unspecified) “exceptional circumstances.” The SFO’s previous guidance on
self-reporting noted that this was a relevant factor tending against prosecution,

1. UKSerious Fraud Office, “SFO Corporate Guidance” (Apr. 24, 2025), https://www.gov.uk/government/publications/sfo-corporate-
guidance/sfo-corporate-guidance.

2. UK Serious Fraud Office, “Corporate Cooperation Guidance,” https://webarchive.nationalarchives.gov.uk/ukgwa/20241119161826/https://
www.sfo.gov.uk/publications/guidance-policy-and-protocols/guidance-for-corporates/corporate-co-operation-guidance/.

3. Anadeliz, “SFO aims to revive corporate cooperation,” Global Investigations Review (Apr. 3, 2025), https://globalinvestigationsreview.com/
article/sfo-aims-revive-corporate-cooperation.

4. Malavika Devaya, “’Look at me as the Mikhail Gorbachev of the SFO': Nick Ephgrave,” Global Investigations Review (Apr. 24, 2025),
https://globalinvestigationsreview.com/article/look-me-the-mikhail-gorbachev-of-the-sfo-nick-ephgrave.
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but took a more cautious tone as to whether “reporting properly and fully the true
extent of the wrongdoing” within a “reasonable time of the offending coming to
light” would ultimately enable companies to avoid prosecution.” The new guidance
provides a clearer picture for companies of the SFO’s attitude to self-reporting and
the likelihood that it will result in a DPA.

The guidance repeats the DPA Code provision that companies should notify the SFO
within a “reasonable time” of suspected offending coming to light; what that means
depends on the specific circumstances and companies may investigate suspicions
before self-reporting to understand the nature and extent of the issue. However,
where there is “direct evidence of corporate offending,” the SFO expects companies to
self-report “soon” after learning of that evidence, but it acknowledges that companies
may need to conduct some further investigation in less clear-cut cases.

The guidance indicates that a company making a self-report should identify for
the SFO:

 All relevant known facts and evidence concerning the suspected offences;
e The individuals involved, both inside and outside the organisation;

 The relevant jurisdictions;

» The location of key material; and

« In the questions on the new secure reporting portal - a summary of the
allegations, including details of when, where and what suspected offences
took place.

Cooperation

Alongside self-reporting, the new guidance emphasises the importance of “genuine”
cooperation with the SFO’s investigation as a condition for a company to be invited to
negotiate a DPA. The guidance also notes that (as illustrated by the Rolls-Royce DPA
in 2017) a company that does not self-report but provides “exemplary” cooperation

is still eligible for a DPA. The 2019 guidance again took a more cautious tone on this
topic, stating that “cooperation - even full, robust cooperation - does not guarantee
any particular outcome.”

The new guidance contains a non-exhaustive list of exemplary cooperative
conduct. These range from straightforward, practical measures and steps that are
familiar from the 2019 guidance (such as producing relevant overseas documents

5. UKSerious Fraud Office, “"Corporate self-reporting,” https://webarchive.nationalarchives.gov.uk/ukgwa/20241119162228/https://www.
sfo.gov.uk/publications/guidance-policy-and-protocols/guidance-for-corporates/corporate-self-reporting/.
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within the company’s control and making employees available to the SFO for
interviews) to significant new expectations. Examples of the latter include:

« Presenting the facts on the suspected criminal conduct, including identifying
all persons involved;

 Providing information regarding any previous relevant corporate criminal
conduct and how this was resolved; and

e Presenting a “thorough analysis” of the company’s compliance programme
and procedures at the time of offending and how the company has remediated
(or plans to remediate) any deficiencies. This is aimed at probing whether the
corporate may be able to rely on the “adequate procedures” defence for failure
to prevent bribery under section 7(2) of the Bribery Act 2010 or the “reasonable
procedures” defence for failure to prevent fraud under section 199(4) of the
Economic Crime and Corporate Transparency Act 2023 (“ECCTA”).

“Director Ephgrave has made it clear that the SFO intends to take a more
proactive approach to enforcement than has been the case in recent years,
including by looking for cross-border cases that might previously have
been led by the DOJ. All indications are that the SFO is seeking to re-assert
its role as a leading international enforcement agency after an extended
period of turmoil, mixed enforcement success, and having largely cleared a
backlog of historic cases.”

Continued on page 9

Internal Investigations and Privilege

Where a company conducts an internal investigation, the guidance indicates that
the SFO expects the company to: engage with it at an early stage regarding the
parameters of the investigation, inform it in advance of proposed steps, not take
any steps that might prejudice the SFO’s investigation, refrain from interviewing
employees when requested to do so, and provide timely updates and key findings.
The extent to which the SFO may influence the internal investigation beyond
asserting certain steps that the company should not take is unsurprisingly not
addressed, but this is likely to vary depending on the SFO’s interest in the case and
its assessment of the company’s conduct during the investigation.
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The 2019 guidance indicated that the SFO would treat waiving privilege over
records of witness interviews and other internal investigation materials as a factor
weighing against prosecution (although a company deciding not to waive privilege
would not be penalised) and that a company claiming privilege was expected to
provide certification by independent counsel that the material in question was in fact
privileged. The new guidance does not explicitly refer to the independent certification
requirement and is more explicit on the positive consequences of voluntary waivers
of privilege, stating that this will be viewed as a “significant cooperative act” and will
“weigh strongly in favour of cooperation.” This largely mirrors the SFO’s approach in
practice over the last few years.

SFO Timeline

An interesting addition in the new guidance is the SFO outlining its goals for
handling a self-report. Once it receives a self-report, it aims to:

« Contact the company within 48 business hours;

e Provide regular status updates;

 Decide whether to open an investigation within six months;

e Finalise its investigation within a “reasonably prompt” timeframe; and

» Conclude DPA negotiations within six months of sending an invitation
to negotiate.

This provides a useful indication of the SFO’s investigative timeline, particularly
early in the process, although of course it leaves plenty of scope for flexibility. It also
signals the SFO’s intention to bring a renewed focus to how long it takes to open and
complete investigations and avoid the significant delays it faced in handling some
historical cases. By way of example, the SFO closed its investigation into ENRC after
more than a decade due to “insufficient admissible evidence to prosecute” and closed
its investigation into Rio Tinto after six years after determining that a prosecution
would not be in the public interest.

Commentary

The new guidance represents a logical next step for the SFO and goes as far as the
SFO realistically can to encourage self-reporting and cooperation by companies. As
a whole, it does not represent a paradigm shift in the SFO’s approach, though the
codification of its practices and expectations is a welcome development.
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The guidance takes a notably more business-friendly position than the SFO
has done under previous Directors, signalling a retreat from the more expansive
warnings about companies “trampling on the crime scene” through conducting
internal investigations and asserting that internal investigation witness interviews
should be recorded. Interestingly, new points in the guidance seem to hint that, at
least in appropriate cases, the SFO may place more reliance on companies running
their internal investigations (subject to the SFO’s deconfliction approach) and
turning over their findings and evidence, rather than the SFO commencing its
own investigations from scratch. Director Ephgrave’s statements stressing the
SFO’s increasing focus on receiving self-reports and resolving cases through DPAs
instead of prosecution are likely aimed at striking a delicate balance between
the SFO’s fundamental objective of combatting corporate wrongdoing and
the UK Government’s agenda of encouraging business and economic growth.
Notwithstanding this shift towards greater leniency for self-reporters, the SFO’s
new approach remains some way behind the revised Corporate Enforcement and
Voluntary Self-Disclosure Policy recently announced by the US Department of
Justice, which states that a company that voluntarily self-discloses misconduct, fully
cooperates, implements timely and appropriate remediation, and has no aggravating
circumstances will be guaranteed not merely a DPA but a non-criminal resolution
in the form of a declination (subject to payment of any applicable disgorgement,
forfeiture or restitution). Needless to say, there is a significant gulf between a DOJ
declination and an SFO-led court-approved DPA in the UK.

While the guidance provides a helpful framework for companies assessing how
they should handle potential criminal conduct, determining a company’s approach
to key strategic issues and implementing this in practice - particularly regarding
whether and when to self-report, how much to cooperate with the SFO and when
to push back on its requests, and how to manage (and protect) privilege - is highly
complex and will always need to be weighed carefully on a case-by-case basis. In this
context, it should be borne in mind that the SFO applies an exacting standard when
evaluating the content and quality of any self-report: specifically, the SFO has tended
to take the view that a genuine self-report requires a company to identify its own
criminal conduct, not merely the criminal conduct of others (such as employees or
third parties). This is reinforced by the requirement in the new reporting portal to
provide details of the “suspected offences.”
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In relation to the timing of a self-report, Director Ephgrave’s comments that
“As soon as you have ... just reasonable suspicion you've got some offending going on -
that’s the point at which you stop, that'’s the point at which you talk to us”® indicates that
the SFO is expecting companies to apply a relatively low threshold for suspicion
when self-reporting. This potentially muddies the waters further and may be at
odds with the guidance itself, which allows companies a “reasonable time” to notify
the SFO and room to investigate suspected offending first. This test of “reasonable
suspicion” should not be confused with the very low threshold for filing an anti-
money laundering Suspicious Activity Report under the Proceeds of Crime Act 2002
(“a possibility, which is more than fanciful”). But it is still a low bar and, importantly,
the SFO is certainly asking companies to self-report before they uncover evidence
establishing an offence on the “balance of probabilities” civil standard.

The new guidance should be viewed against the background of the SFO having
almost completed the process of bringing together investigative tools that it has
long sought in order to boost its effectiveness. Companies should consider several
other recent (and anticipated future) developments when dealing with the SFO:

» The SFO is expected shortly to introduce guidance and incentives for
whistleblowers, which may include financial rewards along the lines of the
US model. This could be the “game-changer” that the SFO is looking for and
affect whether and when company decides to self-report suspected wrongdoing,
to avoid a whistleblower being first to notify SFO. The DOJ’s newly-expanded
whistleblower awards programme is a tool that the SFO currently views with
great envy.

 In December 2023, the ECCTA expanded corporate liability for a wide range of
offences to the actions of a “senior manager” acting on behalf of the company,
replacing the much more restrictive “directing mind and will” test.

 In March 2025, the SFO announced a joint prosecutorial taskforce with
French and Swiss authorities to tackle international bribery and corruption,
strengthening cooperation and coordination among the three countries.’

« In September 2025, the “failure to prevent fraud” corporate offence in the
ECCTA will enter into force. Directive Ephgrave has previously signalled that the
SFO seeks to be the first agency to prosecute a company using this new offence
as soon as it identifies an appropriate case.

6. Seen.4,supra.

7. Karolos Seeger, et al., “UK, France, and Switzerland Announce New Anti-Corruption Taskforce,” FCPA Update, Vol. 16, No. 8 (Mar. 2025),
https://www.debevoise.com/insights/publications/2025/03/fcpa-update-march-2025.
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Given the likely current slowing of the referral pipeline from traditionally valuable
sources such as the DOJ during its current pause of FCPA enforcement, the SFO
appears to be trying to seize the moment and ensure that it gathers self-reports -
and thus new cases - from companies directly. More broadly, Director Ephgrave has
made it clear that the SFO intends to take a more proactive approach to enforcement
than has been the case in recent years, including by looking for cross-border cases
that might previously have been led by the DOJ. All indications are that the SFO is
seeking to re-assert its role as a leading international enforcement agency after an
extended period of turmoil, mixed enforcement success, and having largely cleared a
backlog of historic cases.
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