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UY11AwD

In this articleW we surveL the manner in which Asia-Paci’c investors have been increasinglL 
turning to investment treatL arbitration to seeq remedies for their foreign investment losses. 
De identifL the nationalitL of Asia-Paci’c investors that have pursued claimsW the industries 
concernedW the states targetedW the treaties utilisedW the impugned state actions and the 
outcomes of claims. As we illustrateW a diverse range of Asia-Paci’c investors have now 
pursued investment treatL claims against states worldwide across a varietL of industries. 
•espite the increased use of investment treatL arbitration bL Asia-Paci’c investorsW theL have 
brought a disproportionatelL low number of investment claimsW with almost half of cases 
targeted against Asia-Paci’c states.

BCUOYUUCNE PNCETU

9 At least 35 investment treatL arbitrations have been pursued bL Asia-Paci’c investors 
against 58 states worldwide.

9 1M investment treaties have been utilised bL Asia-Paci’c investors across these 35 
investment treatL arbitrations.

9 khe  highest  number  of  investment  treatL  arbitrations  have  been pursued bL 
investors from EhinaW AustraliaW IndiaW SalaLsia and Ningapore. jo investment treatL 
arbitrations have been pursued bL investors from several of the regionTs maVor 
developing economiesW including IndonesiaW khailand and Fietnam.

9 Elaims relating to investments in the constructionW energLW mining and ’nancial 
services sectors have been most freyuentlL pursued bL Asia-Paci’c investors.

wFHFwFEOFB CE TLCU AwTCO4F

9 GCH lndgiRps Hnb(nbaoinR fmnbyebd) GCH Hnb(nbaoinRK w SiRpgny nm I(aiR

9 uonchM Hnb(nbaoinR w SiRpgny nm I(aiR

9 &iosMi , HnL Nog w SiRpgny nm I(aiR

9 ’issaR &nonb HnL Nog w ve(Mtdic nm uRgia

9 &acbn TbagiRp HnL Nog w Pen(deDs ve(Mtdic nm HhiRa

9 &TE qBMio) IgR Whg aRg &TE Hhide IA w Hhide

9 SeRnR lndgiRps Nog aRg uH Pn2eb Nog w ve(Mtdic nm PebM

9 khioe uRgMsobies AMsobadia Niyioeg w The ve(Mtdic nm uRgia

9 PiRp AR Nime uRsMbaRce Hny(aR) nm HhiRaL Niyioeg aRg PiRp AR uRsMbaRce fCbnM(K 
Hny(aR) nm HhiRaL Niyioeg w SiRpgny nm WedpiMy

9 viwebsgade vesnMbces Po) Nog aRg laRcncF Pbns(ecoiRp Po) Nog w HaRaga
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After a slow startW Asia-Paci’c investors have brought steadilL increasing numbers of 
investment treatL claims. Ooreign direct investment )O•IC has plaLed an instrumental role for 
economic development in the Asia-Paci’c region. In a bid to attract O•IW Asia-Paci’c states 
have modernised their laws and policies governing foreign investment. khis has included 
embracing bilateral investment treaties )RIksC as well as multilateral instrumentsW which are 
intended to encourage cross-border investment bL e,tending various protections to foreign 
investments. khese protections include promises of non-discriminationW fair and eyuitable 
treatmentW securitL and protections against e,propriation. kLpicallLW these RIks )and manL 
multilateral treatiesC grant foreign investors the right to bring their claims directlL against 
host states through investor-state dispute settlement )IN•NC mechanisms.]73

Jver timeW the rising global economic prominence of the Asia-Paci’c region has also seen 
the region emerge as a maVor source of outbound O•I.]03 Neveral Asia-Paci’c states are now 
signi’cant capital e,portersW with Ehina and Hapan the second and third largest e,porters 
globallL. RIks and multilateral arrangements entered into bL Asia-Paci’c states are aimed not 
onlL at enticing inbound O•IW but also at protecting outbound O•I bL protecting the foreign 
investments of their nationals. InevitablLW this has led to Asia-Paci’c investors invoqing 
IN•NW when available as a dispute resolution mechanismW to seeq remedies in respect of 
investment losses suffered in host states.

In this articleW we surveL trends in the manner in which Asia-Paci’c investors have been 
increasinglL turning to investment treatL arbitration to seeq relief in respect of their foreign 
investments. De identifL the nationalities of Asia-Paci’c investors that have pursued claimsW 
the industries concernedW the states targetedW the treaties utilisedW the impugned state 
actions and the outcomes of claims. De also note the increasing role plaLed bL multilateral 
agreements.

khe statistics are striqing. A diverse range of Asia-Paci’c investors have now pursued 
investment treatL claims across a varietL of industriesW and against states worldwide. 
UoweverW and despite the increased use of investment treatL arbitration bL Asia-Paci’c 
investorsW  theL  have brought  a  disproportionatelL  low number  of  investment  treatL 
arbitrations as compared to investors from other regions.

De base our analLsis on the Investment •ispute Nettlement javigator repositorLW which was 
’rst released bL 4j krade and •evelopment in OebruarL 202M and contains data up to HulL 
202–.]63 khis useful resource contains a wealth of information on all qnown treatL-based 
investorKstate arbitrations. As some of these arbitrations can be qept fullL con’dentialW there 
are liqelL to be other treatL-based investorKstate arbitrations commenced bL Asia-Paci’c 
investors that are not included in the repositorL andW thereforeW not identi’ed in our analLsis.]V3

TLF 050V YPBATF

De begin updating this article bL considering statistics regarding investment treatL claims 
brought bL investors from the Asia-Paci’c region in the past Lear.]S3

xleven new investment treatL arbitrations have been brought bL Asia-Paci’c investorsW]83 with 
’ve of these brought against new states )Poland )two casesCW Nouth NudanW Uonduras and 
EanadaC.],3

Eonsistent with past trendsW almost half of the new arbitrations were brought bL investors 
involved in mining )’ve casesC. khe remainder of the investorsT industries were construction 
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)one caseCW manufacturing )one caseCW oil and gas )one caseCW real estate )one caseCW 
telecommunications )one caseC and transport and storage )one caseC.

khese new investment treatL arbitrations were brought bL investors from Australia )four 
casesCW SalaLsia )three casesCW the Philippines )two casesCW Ningapore )one caseC and Ehina 
)one caseW brought VointlL with investors from the 47C.

De  have  also  seen  a  number  of  investment  treaties  invoqed  for  the  ’rst  time  bL 
investors from the Asia-Paci’c regionW includingW most notablLW the Eomprehensive and 
Progressive Agreement for krans-Paci’c PartnershipW the ArgentinaKSalaLsia RIkW the 
AustraliaKPhilippines RIkW the Uonduras Investment BawW the NingaporeKSLanmar RIkW the 
PhilippinesKNpain RIk and the Nouth Nudan Investment Baw.

Also consistent with past trendsW most of these arbitrations were brought on the basis of a 
revocation of or failure to grant or renew licencesW concessions or permits )seven casesC. 
Jne arbitration was brought over contractual issuesW and another on the basis of denial of 
Vustice.

AUCA-PAOCHCO CEKFUTNwU PYwUYCEd CEKFUT1FET TwFATD AwICTwATCNE

In this sectionW we consider the trends regarding investment treatL claims brought bL 
investors from the Asia-Paci’c region.

kable M sets out the number of investment treatL arbitrations commenced bL investors from 
the Asia-Paci’c region from M HanuarL 2000 until 8M HulL 202–.]93

Table 1: Investment Treaty Arbitrations Commenced By Asia-Paci(c Investors 20–––40–0)N
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Oollowing the commencement of the ’rst-ever investment treatL arbitration bL a Uong 
7ong investor in M31$W]l3 no investment treatL arbitrations were commenced bL Asia-Paci’c 
investors between M31$ and M333. •espite a global increase in investment treatL arbitrations 
during the M330sW with investors commencing a total of –8 investment treatL arbitrationsW no 
arbitrations were brought bL investors from the Asia-Paci’c region.]753 SalaLsia was the onlL 
Asia-Paci’c state to face investment treatL arbitrations during the M330sW both of which were 
pursued bL the same investor.]773

Retween 2000 and 20M6W a steadL tricqle of cases was brought bL Asia-Paci’c investorsW 
averaging Vust M.5 cases a Lear. A leap occurred in 20M$ and 20M1W which saw 1 and MM 
cases respectivelL. In 2020W the number of investment treatL arbitrations commenced bL 
Asia-Paci’c investors peaqed with a record M5 cases.

At the time of publication of last LearTs editionW there had been si, cases in each Lear 
from 202M to 2028. It appeared that the M5 cases brought in 2020 might represent a high 
watermarq of investment treatL arbitrations brought bL Asia-Paci’c investors. UoweverW the 
updated data shows that eight cases were brought in 2028 in totalW and nine cases have 
been brought in the ’rst seven months of 202–. khis is fewer than the high-water marq of M5 
cases brought in 2020W but the trend now appears to be upward once again.

jeverthelessW the claims lodged bL investors from the Asia-Paci’c region do not maqe up 
a large proportion of global cases. As of 8M HulL 202–W MW861 )qnownC investment treatL 
arbitrations had been commencedW with onlL 35 brought bL Asia-Paci’c investors. khis 
means that Asia-Paci’c investors have commenced Vust under $ per cent of the total 
number of qnown investment treatL arbitrations worldwide. khis is a greater portion than in 
2028. UoweverW 5M per cent of global outward O•I was contributed bL Asia-Paci’c investors 
in 2028.]703 Asia-Paci’c investors continue to bring a disproportionatelL low number of 
investment treatL arbitrations.

kable 2 sets out the nationalities of the Asia-Paci’c investors that brought investment treatL 
claims between 2000 and 202–.

Table 0: Investment Treaty Arbitrations By Oationality f3 Investor 20–0u40–0)N

jationalitL of investor jumber of arbitrations

2028 202–

Ehina 2M 22]]7633

Australia M0 M–]]7V33

India M2 M2

SalaLsia M0 M2

Ningapore M2 M2]]7S33

Nouth 7orea MM MM

Hapan 6 6

Uong 7ong 8 8

khe Philippines 0 2
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Sacao M M

Ehinese investors remain the most freyuent claimants )with 22 casesC. khis is now followed 
bL claims brought bL Australian investors )M– casesCW with Indian investorsW SalaLsian 
investors and Ningaporean investors Voint-third )M2 casesC.

Ehina is one of the highest sources of global O•I outGows. In 2028W Ehina was the source of 
the second largest global O•I outGowsW with O•I totaling 4NzM15.8 billion.]783 UoweverW it is 
notable that Hapanese investorsW who were responsible for the third-largest value of global 
O•I outGows in 2028 of 4NzM1– billionW onlL initiated si, cases.]7,3

Australian investors have targeted India]793 and Poland twice]7l3 and pursued individual 
claims against EanadaW]053 xgLptW]073 YeorgiaW]003 IndonesiaW]063 SongoliaW]0V3 PaqistanW]0S3 
Papua jew YuineaW]083 the PhilippinesW]0,3 Nweden]093 and khailand.]0l3

Elaims brought bL Ningaporean investors have been slightlL more concentratedW with 
investment treatL arbitrations twice pursued against AustraliaW]653 EhinaW]673 SLanmar ]603 and 
IndonesiaW]663 and single cases pursued against Se,icoW]6V3 PeruW]6S3 kaiwan]683 and kurqeL.]6,3

SalaLsian investors targeted EhileW]693 YhanaW]6l3 EhinaW]V53 Nri BanqaW]V73 Nouth 7oreaW]V03 the 
PhilippinesW]V63 IndiaW]VV3 NudanW]VS3 RahrainW]V83 PolandW]V,3 Nouth Nudan]V93 and Argentina.-
]Vl3 kwo of these arbitrations were brought bL the same investorW Pxk(JjAN International 
Eorporation Btd against Nudan and Nouth Nudan. NimilarlLW Indian investors have twice 
pursued claims against Rosnia and Uer/egovina]S53 and jorth SacedoniaW]S73 with single 
cases pursued against YermanLW]S03 IndonesiaW]S63 BibLaW]SV3 SauritiusW]SS3 So/ambiyueW]S83 
PolandW]S,3 Naudi Arabia]S93 and the 4nited 7ingdom.]Sl3

A surveL of the various states targeted bL investors from these ’ve Asia-Paci’c states 
reveals that claims bL these investors have not been concentrated against anL single stateW 
with no state being targeted more than twice. Dith the e,ceptions of Fietnam )against which 
two separate cases were commenced bL the same Ehinese investorsC]853 and Se,ico )of 
which one of the two cases was VointlL commenced bL 47 and Ehinese investorsCW]873 all other 
states have onlL been targeted bL Ehinese investors once to date. khese states are RelgiumW-
]803 EambodiaW]863 the •emocratic (epublic of the EongoW]8V3 xcuadorW]8S3 OinlandW]883 YhanaW]8,3 
YreeceW]893 Nouth 7oreaW]8l3 BaosW],53 SaltaW],73 SongoliaW],03 jigeriaW],63 PeruW],V3 Naudi ArabiaW-
],S3 NwedenW],83 krinidad and kobagoW],,3 4qraine],93 and Zemen.],l3 khis wide range of states 
across AfricaW the Asia-Paci’cW xurope and jorth and Nouth America is illustrative of the 
breadth of O•I outGows from the Asia-Paci’c globallL.

In contrastW and in the light of HapanTs verL substantial O•I outGowsW it is notable that 
Hapanese investors have onlL pursued si, qnown investment treatL arbitrationsW with none 
brought in the past Lear. All of the cases that reached award have ended favourablL for 
the investors. khe ’rst arbitrationW brought in 20M5W resulted in HYE Uoldings Eorporation 
prevailing in claims against Npain following the governmentTs imposition of measures 
affecting the renewables sectorsW including a ta, on power generatorsT revenues and a 
reduction in subsidiaries for renewable energL producers.]953 NimilarlLW in 20M6W xurus xnergL 
Uoldings Eorporation brought and ultimatelL succeeded in claims against Npain arising out 
of the same measures.]973 In 20M1W Itochu Eorporation also commenced a case against Npain 
in respect of these measuresW with the tribunal ’nding in favour of the investor.]903 Jf the 
remaining casesW a 20M$ claim brought bL jissan against India for non-paLment of incentives 
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promised under an agreement for the building of a car plant was ultimatelL settledW while 
Sacro krading Eo BtdTs claim against Ehina ’led in 2020 was discontinued for unqnown 
reasons. khis leaves as the sole pending case SitsuiTs 2020 claim against Npain in relation 
to a solar power proVectW alleging that NpainTs new renewables incentives regime violates the 
xnergL Eharter kreatL.]963

Investors from developing economies of the Asia-Paci’c region do not tLpicallL pursue 
investment treatL claims. jo qnown claims have been pursued bL investors from signi’cant 
developing economies in the regionW including IndonesiaW khailand and Fietnam. khe 
e,planation for this )at least in partC is liqelL that net O•I outGows for each of these states 
are )comparativelL speaqingC signi’cantlL lower than manL states whose investors have 
pursued investment treatL claims.]9V3 It is worth noting that the past Lear has seen two claims 
brought bL investors from the PhilippinesW which had previouslL fallen in this categorL.]9S3

kable 8 sets out the industries of the Asia-Paci’c investors behind the 35 investment treatL 
arbitrations commenced between 2000 and 202–.

Table u: Investment Treaty Arbitrations By Indpstry f3 Investor 20–0u40–0)N

IndustrL of investor jumber of arbitrations

2028 202–

Sining M8 M1

Eonstruction M– M–

j:A )IndividualsC M8 M–

Oinancial and insurance 
services

MM MM

xnergL 3 M0

4nqnown $ $

Sanufacturing 5 6

Information and 
communications

5 5

(eal estate 8 8

ProfessionalW scienti’c and 
technical activities

8 8

kransport and storage M 2

Automotives M M

(etail M M

As kable 8 revealsW investors from a varietL of industries have commenced investment 
treatL arbitrations. khe highest concentrations of investors are from the mining sector )M1 
per centCW construction sector )M5 per centCW ’nancial services sector )M2 per centC and 
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energL sector )1 per centC. khese ’gures bear some similaritL to the global dataW]983 with 
the highest number of investment treatL arbitrations worldwide brought bL investors from 
the energL sector )M1 per centCW mining sector )M1 per centCW manufacturing sector )M6 per 
centC and construction sector )M2 per centC. EombinedW investors from the miningW energLW 
manufacturing and construction sectors have pursued the maVoritL of cases )6– per cent 
globallL and 50 per cent in the Asia-Paci’c regionC.

UTATFU TAwdFTFB AEB TwFATCFU CEKN[FB ID AUCA-PAOCHCO CEKFUTNwU

khe statistics reveal that Asia-Paci’c investors most freyuentlL target Asia-Paci’c states. 
Jf investment treatL arbitrations commenced bL Asia-Paci’c investorsW appro,imatelL –2 
per cent have been targeted against Asia-Paci’c states. Oour of the top ’ve states targeted 
were Asia-Paci’c statesW namelL Ehina )’ve casesCW]9,3 India )’ve casesCW]993 Indonesia )four 
casesC]9l3 and Fietnam )four casesC.]l53 Npain was the Voint most-targeted state )’ve casesCW-
]l73 though four of these cases concerned claims pursued bL Hapanese investors following 
the change in NpainTs renewables tariff policL.]l03

Jther Asia-Paci’c states targeted bL Asia-Paci’c investors include Baos]l63 and Australia]lV3 
)three cases eachCW Nouth 7oreaW]lS3 the PhilippinesW]l83 SLanmar]l,3 and Songolia]l93 )two 
cases eachC and a single case against each of EambodiaW]ll3 HapanW]7553 7LrgL/stanW]7573 
PaqistanW]7503 Papua jew YuineaW]7563 Nri BanqaW]75V3 kaiwan]75S3 and khailand.]7583

In an earlier studLW we surveLed all investment treatL arbitrations commenced against 
Asia-Paci’c states )bL investors worldwideC between M31$ )when the ’rst-ever investment 
treatL arbitration was commencedC and mid-2022.]75,3

De noted that manL states across the Asia-Paci’c region had faced investment treatL 
arbitration. khis included India )23 casesCW 7LrgL/stan )M1 casesCW Paqistan )M2 casesCW 
Nouth 7orea )M0 casesCW Fietnam )nine casesCW Ehina )eight casesCW Indonesia )eight casesCW 
Songolia )si, casesCW the Philippines )si, casesCW Nri Banqa )’ve casesCW Baos )four casesCW 
SalaLsia )three casesCW Australia )two casesCW khailand )two casesC and a single case faced 
bL each of RangladeshW EambodiaW HapanW SLanmarW jepalW Papua jew Yuinea and kaiwan.-
]7593 JnlL a minoritL of Asia-Paci’c states had not Let faced anL investment arbitrations 
includingW most prominentlLW jew ‘ealand and Ningapore. Nince thenW onlL Fietnam )four new 
casesCW Ehina )one new caseCW the Philippines )one new caseCW Australia )two new casesC and 
SLanmar )one new caseC have seen new cases brought against them.]75l3 khis represents a 
total of nine cases out of the M81 cases brought since 8M HulL 2022W or less than $ per cent 
of new cases.

khe Asia-Paci’c region accounts for 60 per cent of the worldTs populationW]7753 and its share 
of global gross domestic product has continued to growW representing $0.M per cent of global 
Y•P growth for the past decadeW with the region now accounting for 5–.1 per cent of global 
Y•P )M0 per cent more than in 2022C.]7773 Asia-Paci’c states have entered into over $00 
RIks. Neen in this lightW the fact that less than $ per cent of new cases have been brought 
against Asia-Paci’c states reGects that theL have faced a disproportionatelL low number of 
investment treatL arbitrations.

xyuallL notable is thatW of the 35 qnown investment treatL arbitrations pursued bL Asia-Paci’c 
investors to dateW a total of $3 investment treaties have been invoqed. khe xnergL Eharter 
kreatL has been most freyuentlL invoqed )eight timesC.]7703 khis is in line with the broader 
global trendW with M61 cases brought under the xnergL Eharter kreatL )xEkC.]7763
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Jther treaties that have been invoqed on more than one occasion bL Asia-Paci’c investors 
are the EhinaKBaos RIk )three timesCW]77V3 EhinaKNingapore RIkW]77S3 ANxAj Investment 
AgreementW]7783 IndiaKjorth Sacedonia IIAW]77,3 Rosnia and Uer/egovinaKIndia RIkW]7793 
EhinaK(epublic of 7orea RIkW]77l3ANxAjKEhina Investment AgreementW]7053 AustraliaKIndia 
RIk]7073and AustraliaKPoland RIk]7003 )each of which have been invoqed on two occasionsC.

UTATF AOTCNE 4FABCEd TN CEKFUT1FET TwFATD AwICTwATCNE

kable 5 sets out the most common state actions giving rise to investment treatL claims bL 
Asia-Paci’c investors.

Table ): Investment Treaty Arbitrations By TySe f3 5tate Action 20–0u40–0)N

kLpe of state action jumber of arbitrations

2028 202–

(evocation of or failure 
to grant or renew licenceW 
concessions or permits

28 80

Eontract breachW 
modi’cation or 
cancellation

M8 M–

Hudicial process $ 3

jationalisation 6 6

ka, measures 6 6

Nocial protests:civil unrest – –

Jthers 1 M0

4nqnown M6 M6

xvidentlLW a wide range of state measures have been challenged bL Asia-Paci’c investors. 
De set out below e,amples of the ’ve categories of state action that have given rise to the 
highest number of investment treatL arbitrations.

9 (evocation of or failure to grant or renew licenceW concessions or permits& &TE 
w HhideW]7063 which was brought bL a SalaLsian investor against Ehile under the 
EhileKSalaLsia RIkW is a case reGective of a fact pattern that often arises in revocation 
or failed licence cases. Ehile had assured the investors that the land secured bL 
them for an investment proVect )the development of a satellite citLC would be re/oned 
to permit the development to proceed. UoweverW the relevant Ehilean governmental 
agencL subseyuentlL refused to re/one the land. khe tribunal found that this 
represented a breach of EhileTs fair and eyuitable treatment )OxkC obligation )where it 
had created and encouraged e,pectations that the proVect would be implemented in 
the proposed locationC. khe tribunal awarded damages to the investors on the basis 
of e,penditures made in relation to the investment.

9 Eontract breachW modi’cation or cancellation& SeRnR aRg uH Pn2eb w PebM]70V3 was 
brought bL two Ningaporean investors who indirectlL owned and operated power 
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plants in Peru. kheL pursued claims under the free trade agreement )OkAC between 
Ningapore and Peru relating to the modi’cation of a contract bL a resolution adopted 
bL the Peruvian regulator of the energL sector. khe investors contended that the 
resolution adopted bL the Peruvian regulator fundamentallL altered the terms of a 
tender awarded to their Peruvian subsidiarLW causing losses to their investment that 
theL claimed breached the Oxk and full protection and securitL standards in the 
OkA. khe tribunal held that the adoption of the resolution was manifestlL arbitrarL 
and breached the Oxk standardW and awarded the investors damages for the losses 
caused bL the issuance of the resolution.

9 jationalisation& there has not Let been a successful claim brought on the basis 
of nationalisation bL an Asia-Paci’c investor. khere have been two cases in which 
such claims have been pursuedW namelL PiRp AR w WedpiMy]70S3  and AsiaPhns 
Niyioeg aRg ’nb2eso Hheyicads Poe Nog w HhiRa.]7083Roth cases were dismissed on 
Vurisdictional grounds. PiRp AR w WedpiMy was brought bL two Ehinese investors 
under the 2003 RIk between the RelgiumKBu,embourg xconomic 4nion and Ehina. 
khe investors had VointlL become the largest shareholder of the Oortis group. 
Oollowing the 2001 ’nancial crisisW the Relgian government implemented a series of 
measures that effectivelL nationalised the Relgian subsidiarL of the groupW diluting 
the investorsT interest in Oortis. khe Relgian subsidiarL was eventuallL soldW which the 
investors alleged resulted in signi’cant loss to their investment. khe tribunal declined 
Vurisdiction on the basis that the 2003 RIk did not cover disputes that arose before 
the RIk entered into force.

9 Hudicial process& in khioe uRgMsobies w uRgiaW]70,3 Vudicial delaLs that left the investorW an 
Australian mining companLW unable to enforce an IEE award for nine Lears were found 
to be in breach of IndiaTs obligations in the AustraliaKIndia RIk. khe tribunal awarded 
the investor damagesW which included the full amount of the underlLing IEE award 
and legal fees incurred in the IEE and subseyuent court proceedings.

9 ka, measures& qMbMs qRebp) w I(aiR]7093 was brought bL a Hapanese investor against 
Npain under the xnergL Eharter kreatL in response to reforms to NpainTs renewables 
incentive regime. khe investor submitted that the reforms reduced subsidies and 
imposed a $ per cent ta, on the revenue of renewable power generatorsW which had 
the indirect effect of retroactivelL clawing bacq subsidies received in the past. khe 
tribunal found that the reforms breached the investorTs legitimate e,pectation that the 
subsidies would have continued )in some formC over the lifetime of the wind power 
proVectsW and that clawbacq of the subsidies breached the xnergL Eharter kreatLTs 
stabilitL principle.

NYTON1F NH CEKFUT1FET TwFATD AwICTwATCNEU PYwUYFB ID AUCA-PAOCHCO 
CEKFUTNwU

kable 6 sets out the status and outcome of the 35 qnown investment treatL arbitrations 
commenced bL Asia-Paci’c investors between 2000 and 202–.

Table (: 5tatps f3 Investment Treaty Arbitrations 20–0u40–0)N

kLpe of government action jumber of arbitrations

2028 202–

Pending –0 ––
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Ntate succeeded M2 )including 1 on 
VurisdictionC

M– )including 1 on 
VurisdictionC

Investor succeeded MM M2

Nettled 3 M0

•iscontinued for unqnown 
reasons

$ 3

•iscontinued as claimant 
failed to paL reyuired 
advances for costs

8 8

Eontent of award 
undisclosed

2 8

As kable 5 demonstratesW almost half of the arbitrations brought bL Asia-Paci’c investors 
are still pending. khis reGects the verL recent increase in the number of investment treatL 
arbitrations commenced bL Asia-Paci’c investors )as set out in kable MC.

In cases that have concludedW the host state has succeeded in M– casesW whereas the investor 
has succeeded in M2W with the remainder either settled or discontinued )including because 
the investor failed to paL the reyuired advances for costsC.

Jf the determined cases where states succeededW over half were based on Vurisdictional 
grounds. It is commonplace for states to raise Vurisdictional obVections to investment treatL 
claims. JftenW proceedings are bifurcatedW with a separate Vurisdictional phase taqing place 
before the tribunal determines whether the investorTs claims should be heard on the merits. 
Dhen determining VurisdictionW tribunals will consider whether theL have subVect matterW 
personal and temporal Vurisdiction. kribunals need to establish the consent of the host state 
to submit the dispute to arbitration. khe investor must also yualifL as a protected investor 
under the treatL. Its investment must liqewise yualifL as a protected investment under the 
treatL and must have been protected at the time of the host stateTs alleged breaches of 
its obligations. khe high number of claims dismissed on Vurisdictional grounds highlights 
the importance of thoroughlL assessing Vurisdictional arguments before commencing an 
investment treatL arbitration.

Jf the M1 cases determined on the meritsW M2 were determined in favour of the investorW 
revealing that a signi’cant proportion of the cases that cleared the reyuisite Vurisdictional 
hurdles were Vudged to be su%cientlL meritorious. Dhere the investor succeededW awards 
ranged from 4Nz0.$1 million to 4Nz6 billionW with the median value of award in the 4Nz50 
millionK4NzM00 million range. In three casesW investors were awarded over 4NzM billion.]70l3

TLF OLAEdCEd HNwTYEFU NH 1Y4TC4ATFwA4 TwFATCFU

Jne trend to watch in the coming Lears will be the role plaLed bL multilateral agreements 
in driving increases in the number of investment treatL arbitrations brought bL investors 
in the Asia-Paci’c. In particularW the coming Lears are liqelL to see an increase in the 
number of investment treatL arbitrations brought under the Eomprehensive and Progressive 
Agreement for krans-Paci’c Partnership )EPkPPCW and in contrast a possible decrease in the 
number of arbitrations brought bL Asian investors under the xEk.
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In recent LearsW Asia-Paci’c states have been focused on developing free trade agreements 
and multilateral pacts.]7653 khe EPkPP is one of the most prominent of theseW and provides 
for IN•N as its chosen dispute settlement mechanism. Dhile it remains in its infancLW the 
EPkPP has alreadL seen at least three claimsW one of which has been brought bL an investor 
from the Asia-Paci’c region.]7673 khe other two claims are pursued against Se,ico.]7603 khe 
’rst of these claims was brought in 2028W with the other two brought in 202–. OurtherW the 
EPkPP is liqelL to see more members Voin the current M2W with several other countries having 
applied to Voin. Dhile it remains to be seen whether the popularitL of the IN•N provisions of 
the EPkPP among investors will continue to growW the large number of cases brought under 
other similar multilateral treatiesW including the xEk and jAOkAW suggests the EPkPP is liqelL 
to rise in prominence.

Jn the other handW the xEk has seen a contrasting change in fortunesW with an increasing 
number of withdrawals bL manL states.]7663 khis is signi’cant because the xEk is the 
investment treatL under which investors from the Asia-Paci’c have commenced arbitrations 
most )seven casesW which is four more than the EhinaKBaos RIk in second place with three 
casesC. khese withdrawals maL notW bL themselvesW decrease the number of arbitrations 
brought bL Asia-Paci’c investors for a few Lears because the sunset clause in the xEk allows 
investors to continue to bring investment treatL arbitrations in respect of investments made 
before withdrawal for up to 20 Lears after a stateTs withdrawal.]76V3

UoweverW what maL well lead to a decrease in the number of arbitrations brought bL 
Asia-Paci’c investors under the xEk in the near future are the amendments to the e,isting 
IN•N provisions under the xEk that taqe effect )provisionallLC in Neptember 2025.]76S3 khese 
amendments to the xEk narrow the de’nitions of protected investments and investorsW 
and limit the scope of substantive protections to Vust the Oxk and the full protection and 
securitL standards.]7683 kheL also provide that non-discriminatorL measures designed and 
applied to protect legitimate policL obVectives )including healthW safetL and the environmentC 
do not constitute indirect e,propriation unless the measure is manifestlL e,cessive.]76,3 khe 
narrowing of protections under the xEk maL lead investors to bring claims under other 
investment treaties that have broader investment protections. Dhile ’ve xEk claims have still 
been brought globallL in the past LearW]7693 none of these have been brought bL Asia-Paci’c 
investorsW and the reduced protections under the modernised xEk could see that trend 
continue in the coming Lears after the amendments to the xEk taqe effect.

ONEO4YUCNE

khe past Lear has seen an Asia-Paci’c investor bring an arbitration under the EPkPP )which 
counts seven Asia-Paci’c states as membersC. Jne trend to watch will be whether others 
follow suitW and whether the EPkPP will drive an increase in claims brought bL Asia-Paci’c 
investors. UoweverW it is liqelL that it will taqe time for the EPkPP to see the case numbers 
brought under the xEk )M61 in total globallLC given the vastlL different number of signatorL 
states for each of these multilateral arrangements. EonverselLW it remains to be seen if the 
state-to-state dispute settlement mechanism under the (ExP will gain anL tractionW which 
could in turn see decreasing numbers of investment treatL claims.

khe rise in the use of investment treatL arbitration has not been driven bL Asia-Paci’c 
investorsW who have commenced onlL around $ per cent of the total number of qnown 
investment treatL arbitrations worldwide.]76l3 khis is despite Asia-Paci’c investors now 
contributing over half of global outward O•I. Jf particular note are the relativelL small number 
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of arbitrations brought bL Ehinese and Hapanese investors given the signi’cant O•I outGows 
from Ehina and Hapan. Although the number of arbitrations brought bL Asia-Paci’c investors 
has been increasingW it seems unliqelL that their share of the global total of these disputes 
will reGect their contribution to O•I e,ports for manL Lears to come.
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