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Enforcement used to be a non-issue in international arbitration. Most losing parties simply 
paid. Not so any more. The time spent on post-award matters has increased vastly, and 
challenges to awards have become the norm.

The Challenging and Enforcing Arbitration Awards Guide is a comprehensive volume that 
addresses this new reality. It offers practical know-how on both sides of the coin: challenging 
and enforcing awards. Part I provides a full thematic overview, while Part II delves into the 
speci2cs seat by seat, now covering 9j Lurisdictions..
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FORM OF AWARDS

1. MUST AN AWARD TAKE ANY PARTICULAR FORM?

7ection 5H of the Kong Aong Orbitration 3rdinance )0ap. 56jC )KAO3C, which gives effect to 
article 1U of the qN0IT(OB Model Baw, sets out the formal and substantive re•uirements for 
an award. It provides that an award must:

; be in writingF

; be signed by the arbitrator or arbitrators. O signature by a tribunal maLority is suWcient 
in proceedings with more than one arbitrator, provided that the reason for any omitted 
signature is stated )eg, death, incapacity, permanent absence overseas with no 
means of contact, refusal to sign in the case of dissentCF

; state the reasons on which it is based, unless the parties have agreed otherwiseF and

; be dated and state the place of arbitration.

O signed copy of the award must be delivered to each party.

There is no default time limit for making an award )KAO3, section H9)UCC. The 0ourt of 4irst 
Instance of the Kigh 0ourt of Kong Aong )the 0ourtC has the power to eStend any time limit 
to render an award, even if it has eSpired )KAO3, section H9)9CC. On order to eStend the time 
limit for making an award is not subLect to appeal )KAO3, section H9)1CC.

PROCEDURAL LAW FOR RECOURSE AGAINST AN AWARD (OTHER THAN APPLICATIONS 
FOR SETTING ASIDE)

2. ARE  THERE  PROVISIONS  GOVERNING  MODIFICATION,  CLARIFICATION  OR 
CORRECTION OF AN AWARD? ARE THERE PROVISIONS GOVERNING RETRACTATION 
OR REVISION OF AN AWARD? UNDER WHAT CIRCUMSTANCES MAY AN AWARD BE 
RETRACTED OR REVISED (FOR FRAUD OR OTHER REASONS)? WHAT ARE THE TIME 
LIMITS?

7ection 5j)UC of the KAO3, which gives effect to article 11 of the qN0IT(OB Model Baw, 
provides that within 16 days of receipt of the award )unless the parties have agreed on 
another time limitC, a party, with notice to the other party, may re•uest that the tribunal:

; correct any computational, clerical or typographical errors or similar errors in the 
awardF and

; if so agreed by the parties, give an interpretation of a speci2c point or part of the 
award.

8ithin 16 days of receipt of the re•uest, the tribunal must determine whether the re•uest is 
Lusti2ed and, if so, make the correction or give the interpretation. The interpretation will form 
part of the award )KAO3, section 5j)UC)UCC. The tribunal can also correct any computational, 
clerical or typographical errors or similar errors on its own initiative within 16 days of the 
date of the award )KAO3, section 5j)UC)9CC.

qnless the parties have agreed otherwise, a party may also, with notice to the other party and 
within 16 days of receipt of the award, re•uest an additional award as to claims presented 
in the arbitral proceedings but omitted from the award. The tribunal has 56 days to make 
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the additional award if it considers the re•uest to be Lusti2ed )KAO3, section 5j)UC)1CC. The 
tribunal may eStend the time limit to make a correction, interpretation or additional award 
)KAO3, section 5j)UC)’CC.

O correction or interpretation of an award, or an additional award, must be made in 
accordance with the re•uirements of the KAO3 )7ection 5j)UC)xCC as to form, content and 
delivery of awards generally. 7ection 5j)9C of the KAO3 further provides that the tribunal 
has the power to make other changes to an award that are necessary or conse•uential to 
the correction or interpretation of the award.

The tribunal may also review an award of costs within 16 days of rendering the award if, when 
making the award, the tribunal was not aware of certain information relating to costs that it 
should have taken into account. The tribunal can then con2rm, vary or correct the award of 
costs )KAO3, section 5j, paragraphs )1C and )’CC.

Opplications to set aside an award, based on fraud or otherwise, may be made pursuant to 
section [U of the KAO3. The grounds for setting aside an award include incapacity of a party, 
invalidity of the arbitration agreement, inability to present a party]s case, arbitrability and 
conDict with Kong Aong public policy. The 0ourt will not consider the merits of the dispute 
or the correctness of the award.

On application to set aside an award must be made within three months of the date on which 
the party making the application received the award )KAO3, section [U, paragraph )UC)1CC. If 
an application has been made for correction and interpretation of an award, an application to 
set it aside must be made within three months from the date on which the tribunal disposed 
of the re•uest. )KAO3, section [U, paragraph )UC)1CC.

3. MAY AN AWARD BE APPEALED TO OR SET ASIDE BY THE COURTS? WHAT ARE THE 
DIFFERENCES BETWEEN APPEALS AND APPLICATIONS TO SET ASIDE AWARDS?

On award may ordinarily not be appealed. Kowever, the parties may opt into section x of 
7chedule 9 of the KAO3 pursuant to section jj)eC of the KAO3 if they wish to have the right to 
appeal an award on a •uestion of law. In those circumstances, the 0ourt will have discretion 
in determining appeals and will have the power either to con2rm, vary, remit, or set aside the 
award. Parties may also opt into section ’ of 7chedule 9 of the KAO3 pursuant to section 
jj)dC of the KAO3 so that they can challenge an award on the ground of serious irregularity 
affecting the tribunal, the arbitral proceedings or the award.

In set-aside proceedings, the 0ourt will not consider the substantive merits of the dispute 
or the correctness of the award, whether concerning errors of fact or law. The grounds for 
setting aside an arbitral award in Kong Aong are set out in section [U of the KAO3, which 
incorporates article 1’ of the qN0IT(OB Model Baw. The grounds for challenge include 
incapacity of a party, invalidity of the arbitration agreement, inability to present a party]s case, 
arbitrability and conDict with Kong Aong public policy.

On award can also be set aside if there has been a successful challenge to an arbitrator who 
has participated in proceedings resulting in an award )KAO3, section 95)xCC.

SETTING ASIDE OF ARBITRAL AWARDS

4. IS THERE A TIME LIMIT FOR APPLYING FOR THE SETTING-ASIDE OF AN ARBITRAL 
AWARD?
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On application to set aside the award under section [U of the KAO3 must be made 
within three months of the date of receipt of the award or, if a re•uest for a correction or 
interpretation of an award or an additional award has been made under section 5j of the 
KAO3, from the date on which the re•uest has been disposed of by the tribunal )KAO3, 
section [U)UC)1CC. The three-month time limit is absolute and cannot be eStended by the 
0ourt )AW and Others v PY and Another ‘9699/ KA04I U1jHC. Kowever, when considering 
an application to set aside an order for enforcement, the 0ourt has a discretionary power to 
eStend the time limit speci2ed in the order pursuant to 3rder 1, (ule x of the (ules of the 
Kigh 0ourt )Canudilo International Company Limited v Wu Chi Keung and Others.)

5. WHAT KIND OF ARBITRAL DECISION CAN BE SET ASIDE IN YOUR JURISDICTION? 
WHAT ARE  THE  CRITERIA  TO  DISTINGUISH  BETWEEN  ARBITRAL  AWARDS  AND 
PROCEDURAL ORDERS IN YOUR JURISDICTION? CAN COURTS SET ASIDE PARTIAL OR 
INTERIM AWARDS?

The KAO3 does not contain a de2nition as to what constitutes an arbitral award. qnder 
Kong Aong law, only awards concerning decisions 2nally disposing of disputed substantive 
matters between the parties may be challenged. 3rders concerning procedural matters 
cannot be challenged as they are not characterised as arbitral awards. )7ee Gingerbread 
Investments Ltd v Wing Hong Interior Contracting Ltd ‘966[/ 9 KAB(Y ’15, where the 0ourt 
held that an –3rder for Yirections] concerning discovery of documents is not an –award]. 7ee 
also G v N ‘969’/ ’ KA0 U, where the 0ourt held that an –Interim 3rder] that functioned as an 
inLunction restraining parallel proceedings is not an –award].C

7ection HU of the KAO3 provides that –an arbitral tribunal may make more than one award at 
different times on different aspects of the matters to be determined], meaning that partial or 
interim awards can be set aside.

6. WHICH COURT HAS JURISDICTION OVER AN APPLICATION FOR THE SETTING ASIDE 
OF AN ARBITRAL AWARD? IS THERE A SPECIFIC COURT OR CHAMBER IN PLACE WITH 
SPECIFIC SETS OF RULES APPLICABLE TO INTERNATIONAL ARBITRAL AWARDS?

The competent court in Kong Aong for the setting aside of arbitral awards is the 0ourt of 4irst 
Instance of the Kigh 0ourt of Kong Aong. 7ee section 9 of the KAO3 )de2nition of 0ourtC and 
section [U of the KAO3 )application for setting aside as eSclusive recourse against arbitral 
awardC.

The 0ourt of 4irst Instance has a specialist arbitration list containing Ludges with eStensive 
eSperience of arbitration-related cases and applications under the KAO3 )(K0 0ommentary 
H9J9JU1C. 3rder H1 of the (ules of the Kigh 0ourt contains speci2c procedural rules for 
matters concerning arbitration-related proceedings and arbitral awards.

7. WHAT DOCUMENTATION IS REQUIRED WHEN APPLYING FOR THE SETTING ASIDE OF 
AN ARBITRAL AWARD?

The application, re•uest or appeal to the 0ourt shall be made by originating summons under 
3rder H1, (ule U of the (ules of the Kigh 0ourt )0ap. ’OC )(K0C )KAO3, section U6HC. The 
application and any order thereon may be served out of the Lurisdiction by leave of the 0ourt 
)(K0, 3rder H1, (ule H)UCC.
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8. IF THE REQUIRED DOCUMENTATION IS DRAFTED IN A LANGUAGE OTHER THAN 
THE OFFICIAL LANGUAGE OF YOUR JURISDICTION, IS IT NECESSARY TO SUBMIT A 
TRANSLATION WITH THE APPLICATION FOR THE SETTING ASIDE OF AN ARBITRAL 
AWARD? IF YES, IN WHAT FORM MUST THE TRANSLATION BE?

The KAO3 does not contain any provisions re•uiring the translation of an arbitral award 
in respect of which a set-aside application is made )whereas it does contain eSpress 
provisions regarding the translation of awards in recognition and enforcement proceedings: 
see sections [x, [[, j’ and j[0 of the KAO3C. In accordance with section 9H of the Evidence 
3rdinance, if the 2nal arbitral award is not in either or both of the oWcial languages )namely, 
English and 0hineseC, the award should be translated into either oWcial language, and 
certi2ed by an oWcial or sworn translator or by a diplomatic or consular agent.

9. WHAT ARE THE OTHER PRACTICAL REQUIREMENTS RELATING TO THE SETTING 
ASIDE OF AN ARBITRAL AWARD? ARE THERE ANY LIMITATIONS ON THE LANGUAGE 
AND LENGTH OF THE SUBMISSIONS AND OF THE DOCUMENTATION FILED BY THE 
PARTIES?

The originating summons must set out the grounds of the set-aside application. 8here the 
application is based on aWdavit evidence, a copy of the supporting aWdavit must also be 
served )(K0, 3rder H1, (ule x)’CC. 7olicitors should refrain from providing aWdavits on behalf 
of their clients when facts that are pertinent to the application have to be deposed to )KB v 
S ‘96U5/ 9 KA0 19x, ‘95/C. The originating summons must also be served on the arbitrators, 
who may participate in the proceedings, 2le evidence on matters that may assist the 0ourt 
)but do not seek to eSplain the interpretation of the awardC, or take no action )(K0, 3rder 
H1, (ule x)xCC. There are no limitations on the length of submissions or documentation 2led 
in support, which may be in either or both of the oWcial languages )namely, English and 
0hineseC.

10. WHAT ARE THE DIFFERENT STEPS OF THE PROCEEDINGS?

4ollowing the 2ling of the originating summons to set aside an award, the award debtor must 
2le an acknowledgment of service. If the award debtor fails to do so, the award creditor is still 
re•uired to proceed to have the matter heard. If the award debtor 2les an acknowledgment 
of service, the award creditor must support the originating summons with an aWdavit or 
aWrmation of evidence. If the award debtor wishes to submit evidence, it must also 2le its 
own aWdavit or aWrmation. 7ubse•uently, the application will be disposed of by way of an 
oral hearing.

The 0ourt may also suspend the setting-aside proceedings to enable the arbitral tribunal to 
take steps to eliminate the grounds for setting aside )KAO3, section [U)UCC. In A v B ‘96Ux/ x 
KA0 x6j, the 0ourt suspended the setting-aside proceedings to enable the sole arbitrator to 
include 2ndings in the award in respect of a limitation defence advanced by the respondent.

11. MAY  AN  ARBITRAL  AWARD  BE  RECOGNISED  OR  ENFORCED  PENDING 
THE SETTING-ASIDE PROCEEDINGS IN YOUR JURISDICTION? DO SETTING-ASIDE 
PROCEEDINGS HAVE SUSPENSIVE EFFECT?

The commencement of setting-aside proceedings does not give rise to an automatic 
suspension of enforcement proceedings. Pursuant to sections [5)’C and [j)xC of the KAO3, 
if a party applies to set aside an award while an application for recognition or enforcement is 
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pending, the 0ourt has the discretion to adLourn the recognition or enforcement proceedings. 
The 0ourt  may also order the party seeking an adLournment to provide security.  In 
considering whether an adLournment or security is appropriate, the 0ourt will consider, inter 
alia, the merits of the set-aside application, and whether enforcement will be rendered more 
diWcult if it is delayed )Dana Shipping and Trading SA v Sina Channel Asia Ltd ‘96UH/ U KA0 
9[UF Weili Su v Shengkang Fei ‘96Uj/ 9 KAB(Y U9U’C.

12. WHAT ARE THE GROUNDS ON WHICH AN ARBITRAL AWARD MAY BE SET ASIDE?

The grounds for setting aside an arbitral award in Kong Aong are set out in section [U of the 
KAO3, which incorporates article 1’ of the qN0IT(OB Model Baw. The grounds for challenge 
include incapacity of a party, invalidity of the arbitration agreement, inability to present a 
party]s case, arbitrability and conDict with Kong Aong public policy. Kong Aong public policy 
has been construed to mean –contrary to the fundamental conceptions of morality and Lustice 
of Kong Aong], to be applied narrowly )eg, if an award was procured by fraud, corruption or 
other unconscionable behaviour )Hebei Import v Polytek Engineering ‘Ujjj/ 9 KA0 96x at 
911CF see also X Chartering v Y ‘96U’/ KAE0 ’HH at ‘95/C. In Z v Y ‘96U[/ KA04I 91’9, the Kong 
Aong Kigh 0ourt refused to enforce an award on public policy grounds because the tribunal 
had not provided ade•uate reasons for dismissing the respondent]s case on illegality, and 
thus had not properly considered the illegality issues. In X v Jemmy Chien ‘9696/ KA04I 9[5, 
the Kong Aong 0ourt of 4irst Instance granted leave to enforce an award notwithstanding 
that one party alleged the underlying agreement was a sham and tainted by illegality. The 
0ourt held that public policy interests would not Lustify allowing a party to rely on its own 
wrongdoing to avoid its contractual obligations in circumstances where the arbitral tribunal 
had considered and addressed the illegality claim.

In CMBICDHAW Investments Ltd. V CDH Fund v Ltd Partnership ‘969’/ KA0O xU5, the Kong 
Aong 0ourt of Oppeal upheld the setting aside of an award on the basis that )iC the arbitrator 
had no Lurisdiction as there was no dispute )evidenced by the fact that the claimants sought 
a declaration of no liabilityCF and )iiC that the award was contrary to the public policy of Kong 
Aong because the arbitration constituted a clear abuse of process where the claimants 
sought to arbitrate issues that were raised in Kong Aong court proceedings they had 
submitted to.

In BB v KO ‘9691/ KA04I 955U, the Kong Aong 0ourt of 4irst instance refused to set aside an 
order for enforcement of an arbitral award. In addition to the application being out of time, the 
award debtor failed to prove that the award was the result of a champertous arrangement 
and that its enforcement would be contrary to public policy.

In Z v R ‘969U/ KA04I 91U9, the Kong Aong 0ourt of 4irst Instance reinforced that )iC an 
applicant seeking to challenge an arbitral award under section [U of the KAO3 must furnish 
proof of the grounds of eSclusive recourse set out in article 1’)9C of the qN0IT(OB Model 
Baw, )iiC the burden of proving the eSistence of the grounds for setting aside is on the 
applicant, and )iiiC even if the grounds are made out, the 0ourt has a discretion to enforce 
the award nevertheless.

13. WHEN ASSESSING THE GROUNDS FOR SETTING ASIDE, MAY THE JUDGE CONDUCT 
A FULL REVIEW AND RECONSIDER FACTUAL OR LEGAL FINDINGS FROM THE ARBITRAL 
TRIBUNAL IN THE AWARD? IS THE JUDGE BOUND BY THE TRIBUNAL’S FINDINGS? IF NOT, 
WHAT DEGREE OF DEFERENCE WILL THE JUDGE GIVE TO THE TRIBUNAL’S FINDINGS?
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In assessing the grounds for setting aside an arbitral award, the 0ourt will not consider the 
substantive merits of the dispute or the correctness of an award, whether concerning errors 
of fact or law )Paci(c China Holdings Ltd qIn Lizuidation) v Grand Paci(c Holdings Ltd ‘96U9/ 
1 KA0 ’j[ at ‘H/F R v F ‘96U9/ x KAB(Y 9H[ at ‘1U/F and KB v S ‘96U5/ 9 KA0 19x at ‘U/, ‘’H/ 
and ‘’j/C. Kong Aong courts give a strong degree of deference to the tribunal]s 2ndings.

The KAO3 contains a number of –opt-in] provisions that parties may eSpressly adopt, 
eStending the role of the 0ourt. These include provisions enabling a challenge to an award on 
the grounds of serious irregularity, and permitting an appeal in respect of a •uestion of law 
)KAO3, 7chedule 9C. In certain instances, these provisions apply automatically in domestic 
arbitrations )KAO3, sections jj and U66C.

14. IS IT POSSIBLE FOR AN APPLICANT IN SETTING-ASIDE PROCEEDINGS TO BE 
CONSIDERED TO HAVE WAIVED ITS RIGHT TO INVOKE A PARTICULAR GROUND FOR 
SETTING ASIDE? UNDER WHAT CONDITIONS?

In certain instances, an applicant may be prevented from setting aside an arbitral award on 
the basis that it has waived its right to obLect )or is estopped from doing soC )see China 
Nanhai Oil Joint Service Corp Shen&hen Branch v Gee Tai Holdings Co Ltd ‘Ujjx/ 9 KAB( 
9Ux at 995, in the conteSt of the enforcement of an award.C O party is taken to have waived 
its right to obLect to non-compliance with a derogable provision of the KAO3 or an arbitration 
agreement if it knew of the non-compliance but nevertheless proceeded with the arbitration 
without stating its obLection to such non-compliance within the time limit provided for or 
otherwise without undue delay )KAO3, section UUF qN0IT(OB Model Baw, article ’C.

The 0ourt may, on its own motion, set aside an arbitral award on the grounds set out in 
section [U)UC of the KAO3 )article 1’)9C)bC of the qN0IT(OB Model BawC, and, therefore, 
arguments based on waiver and estoppel may not necessarily prevent the setting aside of 
an award.

15. WHAT IS THE EFFECT OF THE DECISION ON THE SETTING-ASIDE APPLICATION IN 
YOUR JURISDICTION? WHAT CHALLENGES OR APPEALS ARE AVAILABLE?

The setting aside of an award has the effect of the award never having been made. If the 
0ourt sets aside an award on the basis that the arbitral tribunal lacked Lurisdiction, it may 
declare the award to be a nullity and of no effect. The leave of the 0ourt of 4irst Instance 
is re•uired for any appeal to the 0ourt of 4inal Oppeal against a decision to set aside an 
arbitral award )KAO3, section [U)’CF China International Fund Ltd v Dennis Lau j Ng Chun 
Man Architects j Engineers qHK) Ltd ‘96U5/ U KA0 1xC.

16. WILL COURTS TAKE INTO CONSIDERATION DECISIONS RENDERED IN RELATION TO 
THE SAME ARBITRAL AWARD IN OTHER JURISDICTIONS OR GIVE EFFECT TO THEM?

The 0ourt may take into consideration, but is not bound by, decisions rendered in other 
Lurisdictions. The 0ourt retains the discretion to enforce a foreign arbitral award even if it 
has been set aside by the courts of the seat of arbitration )Dana Shipping and Trading SA v 
Sina Channel Asia Ltd ‘96UH/ U KA0 9[UC.

PROCEDURAL LAW FOR RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS
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17. WHAT  IS  THE  APPLICABLE  PROCEDURAL  LAW  FOR  RECOGNITION  AND 
ENFORCEMENT OF AN ARBITRAL AWARD IN YOUR JURISDICTION?

The KAO3 is the applicable legislation in Kong Aong. It divides awards into four main 
categories for the purposes of enforcement:

; 0onvention awards )de2ned in section 9 of the KAO3 as awards made in states or 
territories that are party to the New …ork 0onvention )the 0onventionC, other than 
0hinaC, the enforcement of which is governed by Yivision 9 of Part U6 of the KAO3F

; Mainland awards )de2ned in section 9 of the KAO3 as awards made in –any part 
of 0hina other than Kong Aong, Macao, and Taiwan]C, the enforcement of which is 
governed by Yivision 1 of Part U6 of the KAO3F

; Macao awards )de2ned in section 9 of the KAO3 as awards made in the Macao 
7pecial Odministrative (egionC, the enforcement of which is governed by Yivision ’ 
of Part U6 of the KAO3F and

; awards made in Kong Aong and Taiwan and other arbitral awards that are not 
0onvention awards, Mainland awards or Macao awards, the enforcement of which 
is governed by Yivision U of Part U6 of the KAO3.

Os a 7pecial Odministrative (egion of the People]s (epublic of 0hina )P(0C, Kong Aong is not 
itself a party to the 0onvention on the 7ettlement of Investment Yisputes Retween 7tates 
and Nationals of 3ther 7tates V International 0entre for 7ettlement of Investment Yisputes, 
8ashington Uj5x )the I07IY 0onventionC. Kowever, when 0hina took over sovereignty of 
Kong Aong from the qnited Aingdom in UjjH, it noti2ed the qnited Nations and the 8orld 
Rank that the I07IY 0onvention would apply to Kong Aong. 3n 95 Ougust 9699, the P(0 
designated Kong Aong as a constituent subdivision pursuant to articles 9x)UC and )1C of the 
I07IY 0onvention.

The Orrangement 0oncerning Mutual Enforcement of Orbitral Owards between the Mainland 
and the Kong Aong 7pecial Odministrative (egion )the Ujjj OrrangementC allows for 
the enforcement of arbitral awards as between mainland 0hina and Kong Aong. The 
7upplemental Orrangement 0oncerning Mutual Enforcement of Orbitral Owards between the 
Mainland and the Kong Aong 7pecial Odministrative (egion )9696C clari2es and modi2es 
the Ujjj Orrangement, such that all arbitral awards rendered pursuant to the KAO3 can 
be enforced in mainland 0hina, and, likewise, all arbitral awards rendered pursuant to the 
P(0 Orbitration Baw can be enforced in Kong Aong. 7imultaneous enforcement applications 
may be made in the courts of mainland 0hina and Kong Aong. 3n Uj May 969U, Part 
9 of the Orbitration )OmendmentC 3rdinance 969U came into force to fully implement 
the 7upplemental Orrangement by effecting the necessary changes to the KAO3. This 
included the repeal of section j1 of the KAO3, which prohibited simultaneous enforcement 
applications. This change will assist in the enforcement of arbitral awards against award 
debtors with assets in both mainland 0hina and Kong Aong.

The  Orrangement  0oncerning  (eciprocal  (ecognition  and  Enforcement  of  Orbitral 
Owards Retween the Kong Aong 7pecial Odministrative (egion and the Macao 7pecial 
Odministrative (egion allows mutual recognition of arbitral awards between Kong Aong and 
Macao.
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18. IS YOUR JURISDICTION A PARTY TO TREATIES FACILITATING RECOGNITION AND 
ENFORCEMENT OF ARBITRAL AWARDS (EG, THE ICSID CONVENTION OR BILATERAL 
TREATIES)? (IN PARTICULAR, IS YOUR STATE A PARTY TO THE 1958 NEW YORK 
CONVENTION? IF YES, WHAT IS THE DATE OF ENTRY INTO FORCE OF THE CONVENTION? 
WAS THERE ANY RESERVATION MADE UNDER ARTICLE I(3) OF THE CONVENTION?

7imilar to the position with respect to the I07IY 0onvention, Kong Aong itself is not a 
separate contracting state to the 0onvention. Nevertheless, 0hina, where the 0onvention 
entered into force on 99 Ganuary Uj[H, eStended the application of the 0onvention to Kong 
Aong in UjjH.

0hina has made both reciprocity and commercial relationship reservations under article 
I)1C of the 0onvention, which also bind Kong Aong. These mean that Kong Aong will apply 
the 0onvention )UC to recognise awards made in the territory of another contracting state 
)the reciprocity reservationC and )9C –only to differences out of legal relationships, whether 
contractual or not, which are considered as commercial under the national law of the 7tate 
making such declaration] )the commercial reservationC.

RECOGNITION PROCEEDINGS

19. IS THERE A TIME LIMIT FOR APPLYING FOR THE RECOGNITION AND ENFORCEMENT 
OF AN ARBITRAL AWARD?

3rdinarily, a siS-year time limit to enforce an award runs from the point at which the award 
debtor fails to comply with its obligations under the award )section ’)UC)cC of the Bimitation 
3rdinance )0ap. 1’HCF CL v SCG ‘96Uj/ KA04I 1j[C. Kowever, the applicable limitation period 
depends on whether the underlying contract giving rise to the dispute is a standard contract 
)for which a siS-year time limit appliesC or a contract eSecuted under seal )for which a U9-year 
time limit appliesC )Wang Pei2i v Wei Zhiyong ‘96Uj/ KA04I 9xj1C.

20. WHICH COURT HAS JURISDICTION OVER AN APPLICATION FOR RECOGNITION AND 
ENFORCEMENT OF AN ARBITRAL AWARD? IS THERE A SPECIFIC COURT OR CHAMBER 
IN PLACE WITH SPECIFIC SETS OF RULES APPLICABLE TO INTERNATIONAL ARBITRAL 
AWARDS?

The competent court in Kong Aong for the recognition and enforcement of arbitral awards 
is the 0ourt of 4irst Instance of the Kigh 0ourt of Kong Aong. 7ee section 9 of the 
KAO3 )de2nition of 0ourtC, sections 5U and [’ of the KAO3 )granting leave to enforce an 
arbitral order, direction or awardC, and sections [H)UC)aC, j9)UC)aC, and j[O)UC)aC of the KAO3 
)enforcing a 0onvention, Mainland or Macao awardC.

The 0ourt of 4irst Instance has a specialist arbitration list containing Ludges with eStensive 
eSperience of arbitration-related cases and applications under the KAO3 )(K0 0ommentary 
H9J9JU1C. 3rder H1 of the (ules of the Kigh 0ourt contains speci2c procedural rules for 
matters concerning arbitration-related proceedings and arbitral awards.

21. WHAT ARE THE REQUIREMENTS FOR THE COURT TO HAVE JURISDICTION OVER AN 
APPLICATION FOR RECOGNITION AND ENFORCEMENT AND FOR THE APPLICATION TO 
BE ADMISSIBLE?

7ection [’ of the KAO3 speci2es that an award in arbitral proceedings by an arbitral tribunal, 
whether made in or outside Kong Aong, is enforceable in the same manner as a Ludgment 
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of the 0ourt that has the same effect, but only with leave of the 0ourt, and otherwise subLect 
to the provisions of the KAO3. Typically, if a party tries to enforce an arbitral award in Kong 
Aong, it is because there is some Lurisdictional neSus with Kong Aong )eg, assets located in 
Kong AongC, although this is not a statutory re•uirement.

qnder section [U of the KAO3 )which incorporates article 1’ of the Model BawC the 0ourt 
is empowered to review an arbitral tribunal]s ruling on a challenge to its Lurisdiction but not 
a ruling on the admissibility of a claim. 0ompliance with a pre-arbitration condition )eg, an 
escalation clauseC is usually a matter of admissibility to be decided by the arbitral tribunal )C 
v D ‘9691/ KA04O U5C, while the identity of the proper parties to an arbitration agreement is a 
matter of Lurisdiction and within the 0ourt]s power to review )R v A and Others ‘9691/ KA04I 
961’C.

22. ARE THE RECOGNITION PROCEEDINGS IN YOUR JURISDICTION ADVERSARIAL OR 
EX PARTE? WHAT ARE THE DIFFERENT STEPS OF THE PROCEEDINGS?

On application seeking leave to enforce an arbitral award under section [’ of the KAO3 
is governed by 3rder H1, (ule U6 of the (K0, as amended by section U1 of 7chedule 
’ of the KAO3. The application is made eS parte, supported by an aWdavit. The 0ourt 
may direct a summons to be issued if it considers it appropriate to give the other party 
an opportunity to be heard in an inter partes hearing. The recognition and enforcement 
proceedings themselves are adversarial in nature.

23. WHAT DOCUMENTATION IS REQUIRED TO OBTAIN RECOGNITION?

qnder section [x of the KAO3, a party seeking recognition of an arbitral award must produce 
)iC the duly authenticated original award or a duly certi2ed copy of itF )iiC the original arbitration 
agreement or a duly certi2ed copy of itF and )iiiC if the award or agreement is not in either or 
both of the oWcial languages )namely, English and 0hineseC, a translation of it in either oWcial 
language certi2ed by an oWcial or sworn translator or by a diplomatic or consular agent.

7ections [[, j’ and j[0 of the KAO3 re•uire similar documents for the recognition of a 
0onvention award, a Mainland award and a Macao arbitral award, respectively.

24. IF THE REQUIRED DOCUMENTATION IS DRAFTED IN A LANGUAGE OTHER THAN 
THE OFFICIAL LANGUAGE OF YOUR JURISDICTION, IS IT NECESSARY TO SUBMIT A 
TRANSLATION WITH AN APPLICATION TO OBTAIN RECOGNITION? IF YES, IN WHAT 
FORM MUST THE TRANSLATION BE?

…es. Occording to sections [x, [[, j’ and j[0 of the KAO3, if the 2nal arbitral award is not 
in either or both of the oWcial languages )namely, English and 0hineseC, it is necessary for 
the award to be translated into either oWcial language and certi2ed by an oWcial or sworn 
translator or by a diplomatic or consular agent.

25. WHAT ARE THE OTHER PRACTICAL REQUIREMENTS RELATING TO RECOGNITION 
AND ENFORCEMENT? ARE THERE ANY LIMITATIONS ON THE LANGUAGE AND LENGTH 
OF THE SUBMISSIONS AND OF THE DOCUMENTATION FILED BY THE PARTIES?

qnder Kong Aong law, the 2rst step towards the recognition and enforcement of an arbitral 
award is obtaining the 0ourt]s grant of leave to enforce the award.
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The procedure for seeking leave to enforce an award under section [’ is governed by 
3rder H1, (ule U6 of the (K0. The application is usually made eS parte, and the applicant 
must make full and frank disclosure of all relevant information in support of the application, 
including the eSistence of any proceedings to set aside the award. 4ailure to do so could be 
fatal to the application if:

; the relevant information is of material importanceF

; the failure was culpableF or

; the sanction would not be out of all proportion to the –offence] )see Grant Thornton 
International Ltd v JBPB j Co ‘96U1/ KAE0 ’HHC.

The 0ourt may direct a summons to be issued if it considers it appropriate to give the other 
party an opportunity to be heard in aninter partes hearing.

3nce leave to enforce is granted, the 0ourt]s order must be drawn up by, or on behalf of, the 
applicant and personally served on the respondent, delivered to his or her last known or usual 
place of business or abode, or in such other manner as the 0ourt may direct.

The award may be enforced U’ days after the date of service of the 0ourt]s order on the 
respondent or, under 3rder H1, (ule U6)5C of the (K0, the respondent may apply by way of 
summons and aWdavit to set aside the order granting enforcement of the award within U’ 
days of being served. Note also that if an –application for setting aside or suspending] an 
award has been made, then –the court before which enforcement of the award is sought “ 
may, if it thinks 2t, adLourn the proceedings for the enforcement of the award] )KAO3, sections 
[5)’C)aC, [j)xC)aC, j[Y)xC)aCC.

Notwithstanding the U’-day time limit to apply for leave to set aside the enforcement order, 
the 0ourt has power to grant an eStension of time under 3rder 1, (ule x of the (K0. In Astro 
Nusantara International BV and Others v PT First Media TBK ‘96U[/ KA04O U9, the 0ourt of 
4inal Oppeal granted an eStension of time for the award debtor to challenge the enforcement 
orders notwithstanding a U’-month delay, taking into account that the award debtor had a 
strong case that the relevant awards had been made without Lurisdiction over certain parties, 
and that the delay had not caused the award creditor any uncompensable preLudice.

26. DO COURTS RECOGNISE AND ENFORCE PARTIAL OR INTERIM AWARDS?

7ection HU of the KAO3 provides that –an arbitral tribunal may make more than one award at 
different times on different aspects of the matters to be determined], meaning that partial or 
interim awards can be recognised and enforced.

27. WHAT ARE THE GROUNDS ON WHICH AN ARBITRAL AWARD MAY BE REFUSED 
RECOGNITION? ARE THE GROUNDS APPLIED BY THE COURTS DIFFERENT FROM THE 
ONES PROVIDED UNDER ARTICLE V OF THE NEW YORK CONVENTION?

The maLor grounds for refusing recognition and enforcement of an arbitral award in Kong 
Aong are set out under sections [5)UC,  [j)9C,  jx)9C and j[Y)9C of the KAO3, which 
substantially replicate the grounds set out in article ”)UC of the 0onvention.

28. WHEN  ASSESSING  THE  GROUNDS  FOR  REFUSING  RECOGNITION,  MAY  THE 
RECOGNITION JUDGE CONDUCT A FULL REVIEW AND RECONSIDER FACTUAL OR LEGAL 
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FINDINGS FROM THE ARBITRAL TRIBUNAL IN THE AWARD? IS THE JUDGE BOUND BY 
THE TRIBUNAL’S FINDINGS? IF NOT, WHAT DEGREE OF DEFERENCE WILL THE JUDGE 
GIVE TO THE TRIBUNAL’S FINDINGS?

In considering whether or not to refuse the recognition of an arbitral award, the 0ourt does 
not eSamine the merits of the dispute )Xiamen Xing2ingdi Group Ltd v Eton Properties Ltd 
‘966j/ ’ KAB(Y 1x1, at ‘9[/C. The grounds for refusing recognition of an arbitral award in 
Kong Aong do not re•uire the 0ourt to conduct a full review of the factual or legal 2ndings in 
the arbitral award. (ecognition may be denied where one of the limited grounds for refusing 
recognition of an award is established.

29. IS IT POSSIBLE FOR A PARTY TO BE CONSIDERED TO HAVE WAIVED ITS RIGHT 
TO INVOKE A PARTICULAR GROUND FOR REFUSING RECOGNITION OF AN ARBITRAL 
AWARD?

In some circumstances, a party may be deemed to have waived its right to invoke a particular 
ground for refusing recognition of an arbitral award )7ee China Nanhai Oil Joint Service 
Corp Shen&hen Branch v Gee Tai Holdings Co Ltd ‘Ujjx/ 9 KAB( 9Ux at 99x.C This includes 
the scenario where the party resisting recognition kept silent about a procedural irregularity 
of which it was aware during the proceedings, and which might have been cured had the 
irregularity been promptly raised, but the party instead decided to not disclose the point 
until the recognition stage )Ar2owiggins HKKU Ltd v X Co ‘96U5/ KAE0 9’H9, at ‘19/F G v X 
qArbitration) ‘9699/ 1 KAB(Y 9jH at ‘99/ and ‘91/C.

O party is taken to have waived its right to obLect to non-compliance with a derogable 
provision of the KAO3 or an arbitration agreement if it knew of the non-compliance 
but nevertheless proceeded with the arbitration without stating its obLection to such 
non-compliance within the time limit provided for or otherwise without undue delay )KAO3, 
section UUF qN0IT(OB Model Baw, article ’C.

30. WHAT IS THE EFFECT OF A DECISION RECOGNISING AN ARBITRAL AWARD IN YOUR 
JURISDICTION?

The grant of leave to enforce by the 0ourt is the 2rst step towards recognition and 
enforcement of an award. The award is enforceable only after eSpiry of U’ days )or such 
other period that the 0ourt may 2SC from the date of service of the 0ourt]s order granting 
leave on the award debtor )(K0, 3rder H1, (ule U6)5CC. On award debtor on which such an 
order is served may, within U’ days of the date of service, seek to resist enforcement as a 
way of challenging the decision recognising an arbitral award.

3nce an award becomes enforceable, it is enforced as though it were a local court Ludgment 
)KAO3, section [’C. Os is the case with a local court Ludgment, the 0ourt may stay 
enforcement of the award under 3rder ’H, (ule U)UC of the (K0, which states that –there are 
special circumstances that render it ineSpedient to enforce the Ludgment].

31. WHAT  CHALLENGES  ARE  AVAILABLE  AGAINST  A  DECISION  REFUSING 
RECOGNITION IN YOUR JURISDICTION?

If the 0ourt has refused leave to enforce an award under section [’)UC of the KAO3, an appeal 
against that decision may be made with leave of the 0ourt pursuant to section [’)1C of the 
KAO3.
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32. WHAT ARE  THE  EFFECTS  OF  ANNULMENT PROCEEDINGS  AT THE  SEAT OF 
THE ARBITRATION ON RECOGNITION OR ENFORCEMENT PROCEEDINGS IN YOUR 
JURISDICTION?

It lies within the 0ourt]s discretion to determine whether it will adLourn an application to 
enforce an arbitral award if an action to remit or set aside the award is pending. The 0ourt 
will consider factors, such as the merits and prospects of success of the setting-aside 
application )KAO3, sections [5)’C)aC, [j)xC)aC, j[Y)xC)aCC.

Note that section [’ of the KAO3 is subLect to section 95)9C, which means that if an 
application for the enforcement of an arbitral award is made during the period in which a 
challenge to the appointment of an arbitrator is pending before the courts, and the arbitral 
tribunal that made the award includes the challenged arbitrator, the 0ourt may refuse 
enforcement of the award. This usually applies if the award on which enforcement is sought 
is a partial or interim award, rather than the 2nal award.

33. IF THE COURTS ADJOURN THE RECOGNITION OR ENFORCEMENT PROCEEDINGS 
PENDING ANNULMENT PROCEEDINGS, WILL THE DEFENDANT TO THE RECOGNITION OR 
ENFORCEMENT PROCEEDINGS BE ORDERED TO POST SECURITY?

7ections [5)’C)bC, [j)xC)bC and j[Y)xC)bC of the KAO3, and (K0, 3rder H1, (ule U6O provide 
that the 0ourt can order security to be posted if an application for setting aside or suspension 
of the award, or for setting aside a 0ourt order enforcing an award, has been made by a party.

The chief factors likely to be considered by the 0ourt when deciding whether or not to order 
security include )UC the strength of the grounds of challenge to the award and )9C the possible 
diWculty in enforcing the award if security is not ordered. )7ee Soleh Boneh International Ltd 
v Government of the Republic of xganda and National Housing Corp ‘Ujj1/ 9 Bloyd]s (ep 96[ 
0O )EngCF L v B ‘96U5/ KA0q UU5x at ‘H/F ��������������� v ���������� ‘969’/ KA04I jx[C.

34. IS IT POSSIBLE TO OBTAIN THE RECOGNITION AND ENFORCEMENT OF AN AWARD 
THAT HAS BEEN FULLY OR PARTLY SET ASIDE AT THE SEAT OF THE ARBITRATION? IF 
AN ARBITRAL AWARD IS SET ASIDE AFTER THE DECISION RECOGNISING THE AWARD 
HAS BEEN ISSUED, WHAT CHALLENGES ARE AVAILABLE?

qnder section [j)9C)fC)iiC of the KAO3, the court before which enforcement of the award is 
sought has discretionary powers to refuse enforcement if an award has been –set aside or 
suspended by a competent authority of the country in which, or under the law of which, it 
was made]. If the award has been set aside at the seat of the arbitration, the enforcing court 
in Kong Aong could nevertheless decide to enforce the award or it could proceed to allow 
enforcement of the award before the set-aside application has been completed.

SERVICE

35. WHAT IS  THE PROCEDURE FOR SERVICE OF EXTRAJUDICIAL AND JUDICIAL 
DOCUMENTS TO A DEFENDANT IN YOUR JURISDICTION?

The procedure for service with respect to applications to the court for leave to enforce 
arbitral awards is governed by 3rder 5x of the (K0 )service of documents in connection 
with proceedings within Kong AongC.
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3rder 5x prescribes that service can be effected by personal service, by post or by placing the 
documents through the letterboS of the defendant at his or her usual or last known address, 
or in the case of a corporation, at its registered address. 4or service of a writ or an originating 
summons by registered post or insertion through the letterboS, the date of service is deemed 
to be the seventh day after the date on which the copy was sent to or inserted through the 
letterboS for the address in •uestion, unless the contrary is shown )(K0, 3rder U6, (ules U)1C 
and xC.

If it appears that it is impracticable to serve the documents in any of the aforementioned 
methods, the claimant can apply to the court for an order of substituted service )(K0, 3rder 
5x, (ule ’C. 7ubstituted service of a document is effected by taking such steps as the court 
may direct to bring the document to the notice of the defendant. 7uch an application is 
generally made by aWdavit eS parte. The aWdavit should clearly state the type of substituted 
service proposed, and it must show that the writ is likely to reach the defendant or come to 
his or her knowledge if the method of substituted service is allowed.

If the eStraLudicial and Ludicial documents are drafted in a language other than English or 
0hinese, it is necessary to serve these documents with a translation )as per section ’ of 
the Kigh 0ourt 0ivil Procedure )qse of BanguageC (ules )0ap. x0CC. Kowever, translations of 
Ludicial documents can be supplemented at a later stage )as set out in Practice Yirection 
U6.9C.

36. WHAT IS  THE PROCEDURE FOR SERVICE OF EXTRAJUDICIAL AND JUDICIAL 
DOCUMENTS TO A DEFENDANT OUTSIDE YOUR JURISDICTION? IS IT NECESSARY TO 
SERVE THESE DOCUMENTS TOGETHER WITH A TRANSLATION IN THE LANGUAGE OF 
THIS JURISDICTION? IS YOUR JURISDICTION A PARTY TO THE 1965 CONVENTION ON 
THE SERVICE ABROAD OF JUDICIAL AND EXTRAJUDICIAL DOCUMENTS IN CIVIL OR 
COMMERCIAL MATTERS (THE HAGUE SERVICE CONVENTION)? IS YOUR JURISDICTION 
A PARTY TO OTHER TREATIES ON THE SAME SUBJECT MATTER? WHEN IS A DOCUMENT 
CONSIDERED TO BE SERVED TO THE OPPOSITE PARTY?

There are different procedures that apply to service out of the Lurisdiction, depending on 
the type of eStraLudicial and Ludicial document being served. 4or documents related to 
arbitration, the following rules apply.

3rder H1, (ule H of the (K0 applies to summonses or orders made under the KAO3 or any 
orders made thereon other than those by which an application for leave to enforce an arbitral 
award is made.

3rder H1, (ule U6)xC of the (K0 applies to an order made further to an eS parte application 
seeking leave to enforce an arbitral award.

Pursuant to 3rder H1, (ule H, summonses or orders made under the KAO3 or any orders 
made thereon can be served out of the Lurisdiction with leave of the 0ourt, provided that:

; the summons or order relates to an arbitration governed by Kong Aong law save if the 
application is for leave to enforce an arbitral awardF

; the arbitration has been, is being or is to be held within Kong AongF or

; the originating summons is one by which an application is made under section 
’x)9C )interim measuresC or section 56)UC )inspection, photographing, preservation, 
custody, detention, sale, sampling or eSperimenting of any relevant propertyC of the 
KAO3.

Hong Kong ESplore on GAR

https://globalarbitrationreview.com/guide/the-guide-challenging-and-enforcing-arbitration-awards/4th-edition/article/hong-kong?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Guide+to+Challenging+and+Enforcing+Arbitration+Awards+-+Fourth+Edition


 RETURN TO SUMMARY

Refore leave will be granted, it must be demonstrated to the 0ourt that the case is proper for 
service out of Lurisdiction under (ule H)’C of the (K0.

Pursuant to 3rder H1, (ule U6)xC, an order made eS parte granting leave to enforce an 
arbitral award can be served without leave. If, however, service needs to be effected outside 
the Lurisdiction, pursuant to 3rder UU, (ule U)UC)mC, an originating summons by which an 
application is made to enforce an arbitral award or any orders made thereon can be served 
out of the Lurisdiction with leave of the 0ourt. 7ervice in these circumstances is permissible 
with leave whether or not the arbitration is governed by Kong Aong law.

Ony originating summons, summons or order that is to be served out of the Lurisdiction under 
3rder H1 need not be served personally, so long as it is served in accordance with the law of 
the country or place in which service is effected )(K0, 3rder UU, (ule x)1C, applied by virtue 
of 3rder H1, (ule H)5CC.

If the eStraLudicial and Ludicial documents served on a defendant are drafted in a language 
other than English or 0hinese, it is necessary to serve these documents with a translation 
)as per section ’ of the Kigh 0ourt 0ivil Procedure )qse of BanguageC (ules )0ap. x0CC. 
Kowever, translations of Ludicial documents can be supplemented at a later stage )as set 
out in Practice Yirection U6.9C.

Kong Aong is a party to the Uj5x 0onvention on the 7ervice Obroad of Gudicial and 
EStraLudicial Yocuments in 0ivil or 0ommercial Matters )the Kague 7ervice 0onventionC. 3n 
U Guly UjjH, the Kague 0onvention ceased to apply to service of documents between Kong 
Aong and Mainland 0hina, as such service was no longer international in nature )see (K0 
0ommentary 5jJ’JUC. There are arrangements in place for service of documents between 
Kong Aong and Mainland 0hina )the Orrangement for Mutual 7ervice of Gudicial Yocuments 
in 0ivil and 0ommercial Proceedings between the Mainland and Kong Aong 0ourtsC, and 
between Kong Aong and Macau )the Orrangement for Mutual 7ervice of Gudicial Yocuments 
in 0ivil and 0ommercial 0ases between the Kong Aong 7pecial Odministrative (egion and 
the Macau 7pecial Odministrative (egionC.

IDENTIFICATION OF ASSETS

37. ARE THERE ANY DATABASES OR PUBLICLY AVAILABLE REGISTERS ALLOWING 
THE IDENTIFICATION OF AN AWARD DEBTOR’S ASSETS WITHIN YOUR JURISDICTION? 
ARE  THERE  ANY  DATABASES  OR  PUBLICLY  AVAILABLE  REGISTERS  PROVIDING 
INFORMATION ON AWARD DEBTORS’ INTERESTS IN OTHER COMPANIES?

0ertain databases are publicly available in Kong Aong and can be used for the identi2cation 
of assets. 4or eSample, land records with information about property assets are kept by 
the Band (egistry, and information pertaining to companies is contained in the 0ompanies 
(egistry. Roth of these registries are open to the public.

38. ARE THERE ANY PROCEEDINGS ALLOWING FOR THE DISCLOSURE OF INFORMATION 
ABOUT AN AWARD DEBTOR WITHIN YOUR JURISDICTION?

7ection [’ of the KAO3 provides that, with leave of the 0ourt, an arbitral award may be 
enforced in the same manner as a Ludgment of the 0ourt, subLect to the provisions of the 
KAO3, meaning that orders facilitating the enforcement of Ludgments, such as the ability to 
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eSamine Ludgment debtors under 3rders ’[ and ’jR of the (K0, are also available in relation 
to the enforcement of arbitral awards.

Pursuant to 3rder ’[ of the (K0, on an eS parte application of the award creditor, the 0ourt 
may order the award debtor to attend before the (egistrar, or such oWcer as the 0ourt may 
appoint, and be orally eSamined on whether )iC there are any debts owing to the award debtor 
by other persons, and )iiC the award debtor has any other property or 2nancial resources that 
could be used for satisfying the award. If the award debtor is a limited company, the order 
can be made against a senior oWcer of the company.

Pursuant to 3rder ’jR of the (K0, when the award is for the payment of a speci2ed sum of 
money, on an eS parte application of the award creditor, the 0ourt may order an eSamination 
of the award debtor regarding his or her assets, liabilities, income and eSpenditure and of the 
disposal of any assets or income. If it appears to the 0ourt that there is reasonable cause to 
believe that an order to appear before the 0ourt for eSamination may be ineffective to secure 
the award debtor]s attendance, the 0ourt may )UC order that the award debtor be arrested and 
brought before the 0ourt on the day following the day of arrest )(K0, 3rder ’jR, (ule U)UCC 
and )9C make an order prohibiting the award debtor from leaving Kong Aong )(K0, 3rder 
’jR, (ule U)9CC.

4urther, pursuant to 3rder 1[, (ules U1 and U’ of the (K0, the Ludgment debtor may apply 
for an order to )UC re•uire a non-party witness to attend any proceedings in the cause or 
matter and produce any document considered by the 0ourt to be necessary, or )9C compel 
the attendance of a non-party witness to give evidence or to produce documents or other 
material evidence.

3rder 1[ does not apply to discovery applications against non-party banks, to which section 
9U of the Evidence 3rdinance applies. 7ection 9U provides: –3n the application of any party to 
any proceedings, the court or Ludge may order that such party be at liberty to inspect and take 
copies of any entries in a banker]s record for any of the purposes of such proceedings.] The 
court in Paci(c King Shipping Holdings Pte Ltd v Huang Ziziang ‘96Ux/ KAE0 H5 noted that, 
although it could grant such an order in the appropriate circumstances, it –would not lightly 
use its powers to order disclosure of full information touching the con2dential relationship 
of banker and customer].

ENFORCEMENT PROCEEDINGS

39. WHAT KINDS OF ASSETS CAN BE ATTACHED WITHIN YOUR JURISDICTION?

O wide variety of assets can be attached, including immovable, movable, intangible or other 
forms of property.

40. ARE INTERIM MEASURES AGAINST ASSETS AVAILABLE IN YOUR JURISDICTION? IS 
IT POSSIBLE TO APPLY FOR INTERIM MEASURES UNDER AN ARBITRAL AWARD BEFORE 
REQUESTING RECOGNITION? UNDER WHAT CONDITIONS?

Roth arbitral tribunals and courts are empowered to issue interim measures in support of 
claims advanced in arbitral proceedings.

Pursuant to section 1x of the KAO3, unless otherwise agreed by the parties, the arbitral 
tribunal may grant interim measures upon the re•uest of any party. These measures may 
be granted to a party to:
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; maintain or restore the status •uo pending determination of the disputeF

; take any action that would prevent, or refrain from taking action that is likely to cause, 
current or imminent harm or preLudice to the arbitral processF

; preserve assets out of which a subse•uent award may be satis2edF and

; preserve evidence that may be relevant or material to the resolution of the dispute.

Pursuant to section ’x of the KAO3, the 0ourt also may grant interim measures in support 
of arbitration upon the application of any party. The power conferred by section ’x may be 
eSercised by the 0ourt irrespective of whether or not similar powers may be eSercised by 
an arbitral tribunal under section 1x in relation to the same dispute, though the 0ourt may 
decline to eSercise this power if –the interim measure sought is currently the subLect of arbitral 
proceedings] or if it –considers it more appropriate for the interim measure sought to be dealt 
with by the arbitral tribunal] )KAO3, section ’x)’CC.

Oward creditors may apply to the 0ourt for interim measures against assets in support 
of enforcement proceedings. qntil 1U Yecember 9691, the doctrine of absolute foreign 
immunity applied in Kong Aong. Owards against a foreign state could not be recognised 
or enforced in Kong Aong, unless the foreign state had waived its immunity. This position 
originated from the landmark decision in Democratic Republic of the Congo v FG Hemisphere 
Associates LLC )96UUC U’ KA04O( jx.

3n U Ganuary 969’, the P(0]s 4oreign 7tate Immunity Baw )47IBC came into force. The 
0entral People]s Movernment has stated that Kong Aong and Macau should follow the rules 
and policies set out in the 47IB. The 47IB follows a doctrine of restrictive sovereign immunity, 
which eStends to both immunity from Lurisdiction and immunity from enforcement against a 
foreign state]s assets. Owards that satisfy the eSceptions to immunity set out in the 47IB may 
be recognised and enforced in P(0 courts. In particular, where the underlying dispute arises 
out of commercial activities between a foreign state, and an organisation or individual of 
any other state )including the P(0C, there is a Ncommercial activitiesO eSception to immunity. 
Parties may enforce arbitral awards against foreign states] commercial assets within the 
Kong Aong courts] Lurisdiction, provided that the award arises out of the foreign state]s 
commercial activities.

Pursuant to article ’ of the 7upplemental Orrangement 0oncerning Mutual Enforcement of 
Orbitral Owards between the Mainland and the Kong Aong 7pecial Odministrative (egion 
)9696C, Kong Aong courts are eSpressly empowered to issue interim measures either before 
or after accepting an application for enforcement of a Mainland arbitral award.

Pursuant to the Orrangement 0oncerning Mutual Ossistance in 0ourt-ordered Interim 
Measures in Oid of Orbitral Proceedings by the 0ourts of the Mainland and of the Kong Aong 
7pecial Odministrative (egion, parties to certain institutional arbitrations seated in Kong 
Aong are permitted to apply to mainland 0hinese courts for interim measures in support 
of their arbitral claims.

41. WHAT IS THE PROCEDURE FOR OBTAINING INTERIM MEASURES AGAINST ASSETS 
IN YOUR JURISDICTION?

Pursuant to section 1x of the KAO3, an award creditor can apply directly to an arbitral tribunal 
seated in Kong Aong for interim measures against assets. There is no re•uirement to obtain 
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prior court authorisation to make such an application. 7ection 15 of the KAO3 re•uires 
a party to show that )UC the interim measure is needed to avoid harm that could not be 
ade•uately compensated by damages, and )9C there is a reasonable possibility that the claim 
would succeed on the merits. 4urther, unless the parties have agreed otherwise, section 1H 
of the KAO3 allows a party –without notice to any other party, ‘to/ make a re•uest for an 
interim measure] )ie, a party can apply for an interim measure on an eS parte basisC.

The 0ourt can grant interim measures under section ’x of the KAO3, and this power can be 
eSercised irrespective of whether similar powers may also be eSercised by an arbitral tribunal 
under section 1x of the KAO3 in relation to the same dispute. Occording to 3rder 9j, (ule 
U)9C of the (K0, through which the 0ourt grants interim measures, where –the applicant is the 
plaintiff and the case is one of urgency, such application may be made e: parte on aWdavit]. 
Opplicants seeking urgent aid from the courts must act with diligence and speed in serving 
the documents initiating the proceedings, as the court will assess any delay in light of the 
preLudice suffered )VE Global xK Ltd v Charles Allard Jr ‘96UH/ KAE0 9U1x at ‘91/ and ‘9[/C.

42. WHAT IS THE PROCEDURE FOR IMPLEMENTING INTERIM MEASURES AGAINST 
ASSETS IN YOUR JURISDICTION?

8ith respect to an application for interim measures, Kong Aong law does not distinguish 
between immovable, movable, intangible or other forms of property. The general procedure 
for interim measures therefore applies to immovable property.

43. WHAT IS THE PROCEDURE FOR REQUESTING ATTACHMENT AGAINST ASSETS IN 
YOUR JURISDICTION? WHO ARE THE STAKEHOLDERS IN THE PROCESS?

The procedure to attach assets in Kong Aong is to apply to the 0ourt for the relevant order. 
The two main orders by which assets may be attached are garnishee orders and charging 
orders.

GARNISHEE ORDER

Pursuant to 3rder ’j, (ule U of the (K0, in certain circumstances, award creditors, for the 
purpose of enforcing an award, may apply to the 0ourt for a garnishee order. 3rder ’j, (ule 9 
of the (K0 states that an application for a garnishee order must be made eS parte, supported 
by an aWdavit or aWrmation that:

; states the name and the last-known address of the Ludgment debtorF

; identi2es the Ludgment to be enforced and states the amount remaining unpaid under 
it at the time of the application for the garnishee orderF

; states that to the best of the information available to, or belief of, the applicant, 
the garnishee is within the Lurisdiction and is indebted to the Ludgment debtor, and 
includes the sources of the applicant]s information or the grounds for his or her beliefF 
and

; where the garnishee is a bank having more than one place of business, states the 
name and address of the branch at which the Ludgment debtor]s account is believed 
to be held or, if it be the case, that this information is not known to the applicant.

The garnishee order initially will be an order nisi. The 0ourt may grant the award creditor an 
order absolute on further consideration of the matter. The garnishee should pay the amount 
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speci2ed in the order to the award creditor, and any payment made by the garnishee in 
compliance with the order shall be a valid discharge of his or her liability towards the award 
debtor to the eStent of the amount paid )(K0, 3rder ’j, (ule 1C.

The stakeholders in the process are the 0ourt, the applicant, the Ludgment debtor and the 
garnishee. If, in garnishee proceedings, it is brought to the notice of the 0ourt that some third 
party other than the Ludgment debtor is entitled to the debt sought to be attached or has a 
charge or lien upon it, the 0ourt may order the third party to attend before the 0ourt and may 
summarily determine the •uestions at issue or make such other order as it thinks Lust )(K0, 
3rder ’j, (ule 5C.

CHARGING ORDER

To enforce an award, the 0ourt may make a charging order, on any property of the award 
debtor, to secure the payment of any debt due or to become due under that award )(K0, 
3rder x6, (ule UC. O charging order can be imposed on the following types of property: land 
or real estate, securities and funds in court )Kigh 0ourt 3rdinance, section 96O)9CC.

On application for a charging order may be made eS parte, supported by an aWdavit or 
aWrmation that:

; identi2es the award to be enforced and states the amount remaining unpaid under it 
at the date of the applicationF

; states the name of the award debtor and of any creditor whom the applicant can 
identifyF

; gives full particulars of the subLect matter of the intended chargeF and

; veri2es that the interest to be charged is owned bene2cially by the award debtor )(K0, 
3rder x6, (ule U)1CC.

qnless the 0ourt otherwise directs, the supporting aWdavit or aWrmation may contain 
statements of information or belief with the sources and grounds for that information or 
belief )(K0, 3rder x6, (ule U)’CC.

On order made by an eS parte application will be an order nisi. qpon further consideration of 
the matter, the 0ourt may make the charging order absolute. The charging order, however, is 
not a direct mode of enforcement but is rather an indirect mode in the sense that it provides 
the award creditor with security, in whole or in part, over the property of the award debtor. 
To obtain the actual proceeds of the charge, the award creditor must then proceed to apply 
further for an order to sell the speci2ed assets and satisfy his or her award )(K0, 3rder x6, 
(ule 1C.

44. WHAT IS THE PROCEDURE FOR IMPLEMENTING ATTACHMENT ORDERS AGAINST 
ASSETS IN YOUR JURISDICTION?

8ith respect to an application for attachment, Kong Aong law does not distinguish between 
immovable, movable, intangible or other forms of property. The procedure to attach all types 
of property in Kong Aong is to apply to the 0ourt for such orders. The two main orders by 
which assets may be attached are through garnishee orders and charging orders.
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45. ARE THERE SPECIFIC RULES APPLICABLE TO THE ATTACHMENTS AGAINST SUMS 
IN BANK ACCOUNTS OR OTHER ASSETS DEPOSITED WITH BANKS?

Marnishee orders may be obtained in respect of bank accounts opened in a branch or 
subsidiary of a domestic or foreign bank located in Kong Aong but not in respect of bank 
accounts opened in a branch or subsidiary of a domestic or foreign bank located abroad.

qnder Kong Aong law, an interim order may also be issued to restrain a party from 
diminishing their assets, including funds held in bank accounts located in Kong Aong or 
elsewhere. This is known as a Mareva inLunction, for which an application may be made eS 
parte.

46. MAY A CREDITOR OF AN AWARD RENDERED AGAINST A PRIVATE DEBTOR ATTACH 
ASSETS HELD BY ANOTHER PERSON ON THE GROUNDS OF PIERCING THE CORPORATE 
VEIL OR ALTER EGO? WHAT ARE THE CRITERIA, AND HOW MAY A PARTY DEMONSTRATE 
THAT THEY ARE MET?

qnder Kong Aong law, the corporate veil of a company may only be pierced in a limited 
number of situations. 4or eSample, when there is some relevant impropriety or wrongdoing 
where the company is used for some illegitimate purpose, such as devices to perpetrate 
frauds or to evade legal obligations )Sap Products Ltd v Xena Security Ltd j Anor ‘96UH/ 
KA0q U9 at ‘UU/ to ‘U1/, adopting Prest v Petrodel Resources Ltd j Others ‘96U1/ 9 O0 ’UxC.

There is a distinction between the –evasion] of legal obligations and the –avoidance] of the 
incurring of any legal obligation in the 2rst place. qnder Kong Aong law, the doctrine of 
lifting the corporate veil seeks to prevent the former )ie, using a company to evade the 
law or frustrate its enforcementC but not the latter. 8hen a party is under an eSisting legal 
obligation or liability or subLect to an eSisting legal restriction that it deliberately evades or 
whose enforcement it deliberately frustrates by interposing a company under its control, 
the 0ourt may then pierce the corporate veil for the purpose of depriving the company or 
its controller of the advantage that they would otherwise have obtained by the company]s 
personality )Global Alliance Logistics qHK) Ltd v Premiere Logistics qHK) Ltd j Anor. ‘9699/ 
KA0q U[’’ at ‘UH/, adopting Prest v Petrodel Resources Ltd j Others ‘96U1/ 9 O0 ’UxC.

RECOGNITION AND ENFORCEMENT AGAINST FOREIGN STATES

47. ARE THERE ANY RULES IN YOUR JURISDICTION THAT SPECIFICALLY GOVERN 
RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS AGAINST FOREIGN STATES?

7ince the 47IB came into force on U Ganuary 969’, the doctrine of restrictive sovereign 
immunity applies under Kong Aong law. This eStends to both immunity from Lurisdiction 
and immunity from enforcement against a foreign state]s assets. Owards that satisfy the 
eSceptions to immunity set out in the 47IB, including the Ncommercial activitiesO eSception, 
may be recognised and enforced. Parties may enforce arbitral awards against foreign states] 
commercial assets within the Kong Aong courts] Lurisdiction, provided that the awards arise 
out of the foreign state]s commercial activities.

(ecognition and enforcement of non-I07IY investment awards can be sought pursuant to 
Part U6 of the KAO3. There is a distinction between awards issued by tribunals seated in 
contracting states to the New …ork 0onvention )to which section [H)UC of the KAO3 appliesC, 
and tribunals seated elsewhere )to which section [’)UC of the KAO3 appliesC. Kowever, the 
process for recognition and enforcement is the same for either category of award, with 
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the same defences under the New …ork 0onvention available. These defences constitute 
permissive grounds upon which Kong Aong courts may decline to recognise or enforce an 
award.

Os a special administrative region of the P(0, Kong Aong is not a signatory to the I07IY 
0onvention. Orticle x’ of the I07IY 0onvention stipulates that contracting states must 
recognise I07IY awards as binding. This re•uires domestic courts to take necessary steps 
under domestic law to give effect to them. Part U6 of the KAO3 does not currently stipulate 
a framework for the recognition and enforcement of I07IY awards. It is likely that an 
application for the recognition and enforcement of an I07IY award would fall within the 
category of enforcement of an arbitral award under section [’)UC of the KAO3. The Kong 
Aong courts would likely apply both section [5 of the KAO3 and the I07IY 0onvention in 
considering any defences raised against recognition or enforcement.

48. WHAT IS  THE PROCEDURE FOR SERVICE OF EXTRAJUDICIAL AND JUDICIAL 
DOCUMENTS TO A FOREIGN STATE?

The procedure for service of eStraLudicial and Ludicial documents to a foreign state is 
governed by 3rder UU, (ule H of the (K0.

If the sovereign state is not able to claim immunity from recognition and enforcement of the 
particular award pursuant to provisions under the 47IB, after obtaining leave to serve under 
3rder UU, (ule U, a person who wishes to have the writ served on the state must lodge in the 
(egistry:

; a re•uest for service to be arranged by the 0hief 7ecretaryF

; a copy of the writF and

; eScept where the oWcial language of the state is English, or the oWcial languages of 
that party include English, a translation of the writ in the oWcial language or one of 
the oWcial languages of that state.

Yocuments duly lodged will then be sent by the (egistrar to the 0hief 7ecretary for the writ 
to be served on the state,

49. MAY  A  FOREIGN  STATE  INVOKE  SOVEREIGN  IMMUNITY  (IMMUNITY  FROM 
JURISDICTION) TO OBJECT TO THE RECOGNITION OR ENFORCEMENT OF ARBITRAL 
AWARDS?

7ince the 47IB came into force in the P(0 on U Ganuary 969’, the doctrine of restrictive 
immunity applies under Kong Aong law. On arbitral award against a foreign state may be 
recognised and enforced in Kong Aong courts if it satis2es the eSceptions under the 47IB. In 
particular, pursuant to the Ncommercial activitiesO eSception, foreign states are not immune 
from suit in respect of arbitration-related court proceedings that arise out of commercial 
activities or investment disputes, including proceedings commenced pursuant to investment 
treaties. Oward creditors will be able to enforce awards from commercial or investment 
arbitrations against foreign states] commercial assets in Kong Aong by registering the 
awards as Ludgments.

It remains to be seen whether awards obtained prior to the 47IB coming into force will be 
deemed enforceable, or if awards must have been issued only after the 47IB came into force.
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50. MAY AWARD CREDITORS APPLY INTERIM MEASURES AGAINST ASSETS OWNED BY 
A SOVEREIGN STATE?

The doctrine of restrictive immunity applies under Kong Aong law since the 47IB came 
into force in the P(0 on U Ganuary 969’. On arbitral award against a foreign state may be 
recognised and enforced in Kong Aong if it satis2es the eSceptions under the 47IB. Oward 
creditors may apply to the court for interim measures against a foreign state]s assets in 
support of recognition and enforcement proceedings.

51. ARE ASSETS BELONGING TO A FOREIGN STATE IMMUNE FROM ENFORCEMENT IN 
YOUR JURISDICTION?

The doctrine of restrictive immunity applies under Kong Aong law since the 47IB came 
into force in the P(0 on U Ganuary 969’. qnder the 47IB, a foreign state]s assets are not 
immune from eSecution where they have been used in commercial activities. There are 
also certain categories of foreign state property that remain eSpressly protected. These 
include diplomatic property, military property, property of a foreign central bank and any 
other property that the P(0 concludes does not have any commercial use. Os Kong Aong 
is constitutionally bound to follow the P(0]s approach to foreign state immunity under the 
47IB, it is eSpected that the same or similar eSceptions to immunity from enforcement shall 
apply.

52. IS IT POSSIBLE FOR A FOREIGN STATE TO WAIVE IMMUNITY FROM ENFORCEMENT 
IN YOUR JURISDICTION? WHAT ARE THE REQUIREMENTS OF WAIVER?

It is possible for a foreign state to waive immunity from enforcement in Kong Aong. qntil 
1U Yecember 9691, any waiver needed to be made –in the face of the 0ourt] )Democratic 
Republic of the Congo v FG Hemisphere Associates )96UUC U’ KA04O( jxC. 7ince the 47IB 
came into force on U Ganuary 969’, a foreign state]s eSpress waiver of immunity from 
suit andJor eSecution must be given effect, whether that waiver is given by contract or by 
international treaty. Kowever, the 47IB stipulates that a waiver of immunity from suit does 
not automatically imply a waiver of immunity from eSecution.

53. IS IT POSSIBLE FOR A CREDITOR OF AN AWARD RENDERED AGAINST A FOREIGN 
STATE TO ATTACH THE ASSETS HELD BY AN ALTER EGO OF THE FOREIGN STATE 
WITHIN YOUR JURISDICTION?

qnder Kong Aong law, the corporate veil of a company may only be pierced in a limited 
number of situations. 4or eSample, when there is some relevant impropriety or wrongdoing 
where the company is used for some illegitimate purpose, such as devices to perpetrate 
frauds or to evade legal obligations )Sap Products Ltd v Xena Security Ltd j Anor ‘96UH/ 
KA0q U9 at ‘UU/ to ‘U1/, adopting Prest v Petrodel Resources Ltd j Others ‘96U1/ 9 O0 ’UxC.

There is a distinction between the –evasion] of legal obligations and the –avoidance] of the 
incurring of any legal obligation in the 2rst place. qnder Kong Aong law, the doctrine of 
lifting the corporate veil seeks to prevent the former )ie, using a company to evade the law 
or frustrate its enforcementC but not the latter.

8hen a party is under an eSisting legal obligation or liability or subLect to an eSisting legal 
restriction that it deliberately evades or whose enforcement it deliberately frustrates by 
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interposing a company under its control, the 0ourt may then pierce the corporate veil for 
the purpose of depriving the company or its controller of the advantage that they would 
otherwise have obtained by the company]s personality )Global Alliance Logistics qHK) Ltd 
v Premiere Logistics qHK) Ltd j Anor ‘9699/ KA0q U[’’ at ‘UH/, adopting Prest v Petrodel 
Resources Ltd j Others ‘96U1/ 9 O0 ’UxC.

54. MAY  PROPERTY  BELONGING  TO  PERSONS  SUBJECT  TO  NATIONAL  OR 
INTERNATIONAL SANCTIONS BE ATTACHED? UNDER WHAT CONDITIONS? IS THERE A 
SPECIFIC PROCEDURE?

There is no speci2c procedure for enforcing an arbitral award against, or attaching the assets 
of, persons subLect to sanctions. Property belonging to persons subLect to sanctions may 
be attached depending on the terms of the sanctions. Kowever, if the 7ecretary for 7ecurity 
speci2es any property as terrorist property, then it may not be attached, as such property 
may not be used for the purposes of security )qnited Nations )Onti-Terrorism MeasuresC 
3rdinance )0ap. xHxC, section 5C.
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