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REGULATION 

Regulatory agencies
MdentiGy the regulatory agencies resIonsi-le Gor regulating insurance and 
reinsurance comIaniesj

Under the Financial Services and Markets Act 2000 (as amended) (the FSMA 2000), 
insurance and reinsurance companies in the United Kingdom are regulated by both the 
Prudential Regulation Authority (PRA) (which is part of the Bank of England) and the Financial 
Conduct Authority (FCA), which are responsible, respectively, for prudential regulation and 
conduct supervision of authorised –rms. The PRA and the FCA are under a statutory duty 
to cooperate on and coordinate their activities. (Re)insurers are referred to as dual regulated 
–rms ’ they are regulated by the PRA and the FCA. Insurance intermediaries, such as brokers, 
are regulated by the FCA only. LloydWs of London (or the Society of LloydWs) (LloydWs) is 
regulated by the PRA and the FCA. 4hile LloydWs itself is not a statutory regulatory agency 
in the same sense as the PRA and the FCA, it oversees and regulates the operation of the 
LloydWs market and those operating within it. LloydWs members underwrite through syndicates 
that are managed by LloydWs managing agents. LloydWs managing agents are dual regulated 
–rms, in addition to being regulated and supervised by LloydWs. MembersW agents and LloydWs 
brokers are regulated by the FCA, as well as LloydWs.

Law stated - 16 March 2025

Formation and licensing
Ehat are the requirements Gor Gormation and licensing oG new insurance 
and reinsurance comIaniesz

A –rm intending to conduct (re)insurance business in the United Kingdom must obtain a 
Part 3A FSMA 2000 permission (a Part 3A permission) from the PRA unless it is exempt 
(eg, appointed representatives and persons exempt as a result of an exemption order). The 
FCA must consent to the PRAWs grant of permissions for new (re)insurance companies. 
The European Union (EU) passporting regime ended on 1D ‘ecember 2020 as far as the 
United Kingdom is concerned, when the Brexit transition period ended. In connection with the 
United KingdomWs exit from the EU (Brexit), the PRA and the FCA implemented a ztemporary 
permissions regimeW, which permitted non-UK European Economic Area (EEA) –rms to 
continue to passport their services into the United Kingdom until 1D ‘ecember 2021 pending 
receipt of a Part 3A permission as a third-country branch. From 1D ‘ecember 2021 onwards 
all non-UK EEA –rms (except –rms based in Swit:erland) must obtain a Part 3A permission 
to conduct (re)insurance business in the United Kingdom.

To obtain a Part 3A permission, an applicant must be able to satisfy the zthreshold conditionsW 
on authorisation and an ongoing basis. These conditions include•

; demonstrating that a –rmWs head oqce is in the United Kingdom or that it carries on 
business in the United Kingdom'

; satisfying the regulator that it is adejuately capitalised to conduct the (re)insurance 
business in juestion'
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; demonstrating that it has appropriate management systems and controls in place' 
and

; exemplifying that it has suitably juali–ed and /–t and proper/ persons capable of 
performing senior management functions.

The PRA has recently introduced the New Insurer Start-Up Regime (NISU), a 9oint initiative 
with the FCA. The NISU is part of the regulatorsW ongoing work to improve the authorisation 
process to prospective new insurers in the United Kingdom. This new regime, effective 
from 1D ‘ecember 2023, is an optional stage that allows the PRA to grant authorisation to 
new insurance –rms that, at the point of authorisation, rejuire more time to meet capital 
and other regulatory rejuirements. This provisional authorisation may be granted for a 
maximum period of D2 months and will be granted sub9ect to business restrictions to ensure 
policyholder protection.

Law stated - 16 March 2025

Other licences, authorisations and qualipcations
Ehat licences, authorisations or qualipcations are required Gor insurance 
and reinsurance comIanies to conduct -usinessz

Unless an exemption applies, prior regulatory approval must be obtained to carry on 
zregulated activitiesW by way of business in the United Kingdom. zRegulated activitiesW 
are de–ned in the Financial Services and Markets Act (Regulated Activities) Order 200D 
(as amended) and include effecting and carrying out (re)insurance contracts. Insurance 
mediation activities (ie, broking, distribution and other intermediary services) are regarded as 
separate regulated activities. Insurance intermediaries (who are not also (re)insurers) must 
apply to the FCA for permission to carry on intermediary activities in the United Kingdom. The 
relevant regulator (the PRA, the FCA, or both, as applicable) must approve each regulated 
activity individually. The regulator has the power to impose restrictions on the scope of a 
(re)insurerWs regulated activities.

‘irective (EU) 20D67H8 (Insurance ‘istribution ‘irective) (I‘‘) (implemented into UK law 
through the FSMA 2000, associated statutory instruments and the FCA ‑andbook) governs 
the authorisation and general regulatory rejuirements for (re)insurance intermediaries 
or  distributors.  It  also  encompasses  organisational  and  business  rejuirements  for 
(re)insurance undertakings.

Law stated - 16 March 2025

Ovcers and directors
Ehat are the minimum qualipcation requirements Gor oxcers and 
directors oG insurance and reinsurance comIaniesz

Oqcers, directors and persons who exercise senior management functions (SMFs) or 
zcontrolled functionsW under the FSMA 2000 (eg, the executive director function, chief 
executive function, actuary function, or systems and controls function) must be approved by 
the PRA or FCA, or both, as applicable, before performing such functions. Such individuals 
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must be z–t and properW to perform these roles, which essentially means that they should be 
trustworthy individuals of good repute with the relevant competence, knowledge, experience, 
training and juali–cations to perform their particular role.

Once approved to perform such functions, the person in juestion becomes sub9ect to the 
Senior Managers and Certi–cation Regime (SM&CR) and accompanying Conduct Rules 
that impose several signi–cant responsibilities, including a duty to comply with applicable 
regulatory rejuirements, general principles and expectations on an ongoing basis. The 
SM&CR was extended to cover all PRA and FCA regulated (re)insurance –rms in ‘ecember 
20DJ. The SM&CR was further extended to cover all PRA and FCA-regulated –rms with 
effect from ‘ecember 20DH (sub9ect to a transition period that ended on 1D March 202D 
for FCA solo-regulated –rms). The primary ob9ective of the SM&CR is to heighten individual 
accountability and ensure policyholder protection.

Individuals performing a designated SMF will need to be pre-approved by the relevant 
regulator before being appointed to their role and will be sub9ect to annual –t and proper 
assessments by their –rm. Individuals who are not senior managers but whose 9ob can 
potentially cause signi–cant harm to the –rm or its customers will be certi–ed annually by 
their –rm to check that they are suitable to do their 9ob. Further enhanced rejuirements 
apply to the largest and most complex –rms, including having in place a management 
responsibilities map and handover procedures for all senior manager roles.

The SM&CR is sub9ect to an ongoing review by the PRA and the FCA following the 
governmentWs announcement of intended reforms as part of the Edinburgh Reforms. A 
consultation paper on the PRAWs and FCAWs proposals was due in 2023 but has yet to be 
published. ‑M Treasury is separately reviewing the legislative framework.

Law stated - 16 March 2025

Cafital and surflus requirements
Ehat are the caIital and surIlus requirements Gor insurance and 
reinsurance comIaniesz

UK capital rejuirements adopted, but also enhanced, the rejuirements established originally 
by EU law. Capital rejuirements have been embodied in ‘irective 200H7D1J7EC (Solvency II) 
and are contained in the PRA ‑andbook, with further details in the Commission ‘elegated 
Regulation (EU) 20D5715 (the Solvency II ‘elegated Reg
ulation). Slightly different rejuirements apply to pure reinsurers, with an overarching reserve 
power of the PRA to impose additional capital rejuirements (individual capital add-ons) if 
deemed necessary. Pillar D of Solvency II includes juantitative capital rejuirements at both 
the solo entity and at the group level. Pillar D capital rejuirements have two distinct levels•

; a minimum capital rejuirement (MCR) representing the minimum amount of capital 
that a (re)insurer needs to cover its risks (which goes beyond 9ust underwriting risks)' 
and

; a solvency capital rejuirement (SCR), which is effectively the amount of capital 
a (re)insurer rejuires to operate as a going concern, assessed on a value at risk 
measure over a period of one year.
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A –rm/s SCR can be calculated according to a standard formula, or, with PRA approval to do 
so, using its own internal model, tailored to the –rm/s risk pro–le.

The Solvency II ‘elegated Regulation and other EU rules were incorporated into UK law when 
the transition period for Brexit ended on 1D ‘ecember 2020. These provisions, therefore, 
continue to apply in the United Kingdom with some changes more recently in particular areas 
but remaining largely the same.

Law stated - 16 March 2025

Reser(es
Ehat are the requirements with resIect to reserves maintained -y 
insurance and reinsurance comIaniesz

Solvency II (as adopted into the PRA Rulebook) introduced material changes from the 
previous regime to reserving and the calculation of reserves, or ztechnical provisionsW. Articles 
86’J0 of Solvency II set out the basic rejuirements as to establishment and possession of 
technical provisions and as to their calculation. These are supplemented by the Solvency II 
‘elegated Regulation, which, post Brexit, has been incorporated into UK law as zretained EU 
lawW. Unsurprisingly, (re)insurers are rejuired to establish technical provisions concerning 
all their (re)insurance obligations towards policyholders, and to calculate those provisions 
in a prudent, reliable and ob9ective manner. A ma9or challenge introduced in the reserving 
process by Solvency II, however, is that the technical provisions must not only represent 
a best estimate of the liabilities but also include a zrisk marginW to cover the cost of 
capital as prescribed. Also, when calculating technical provisions, (re)insurers must segment 
their (re)insurance obligations into homogenous risk groups and by lines of business as 
prescribed, hence raising speci–c allocation issues. The value of the technical provisions 
must correspond to the current amount the (re)insurer would have to pay if it were to transfer 
its (re)insurance obligations immediately to another (Solvency IIVregulated) (re)insurer. The 
UK government introduced a reduction to the risk margin as part of its Solvency II reforms 
in order to reduce volatility and to release capital from insurers to invest in the economy. 
‑M TreasuryWs SI substituted a new formula for calculation of the risk margin, including a 
tapering factor, and reduced the 6 per cent cost of capital rate to 3 per cent.

Law stated - 16 March 2025

Product regulation
Ehat are the regulatory requirements with resIect to insurance Iroducts 
oGGered Gor salez (re some Iroducts regulated -y multiIle agenciesz

No prior regulatory approval or registration of insurance products is rejuired in the United 
Kingdom. Instead, the FCA, in the exercise of its statutory ob9ective of consumer protection 
and its zoutcomes-focusedW approach to regulatory supervision, imposes on insurers 
rejuirements as to their conduct of business and as to the suitability of insurance products 
sold to consumers, and regulates the selling and administration of insurance contracts, 
providing detailed rules including on categorisation of customers, communications with and 
–nancial promotions to customers, con[icts of interest, record-keeping, disclosures rejuired 
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to be made to customers, and product information. Insurers must also comply with the FCAWs 
General Principles for Business and in this context insurers (particularly those selling retail 
products) must be mindful of the need to zpay due regard to the interests of customers and 
treat them fairlyW and zto the information needs of clients and communicate information to 
them in a way that is clear, fair and not misleadingW. The FCA has statutory powers of product 
intervention that would allow it to restrict the use of certain insurance product features, 
rejuire that a product not be marketed or sold to certain categories of customer, or even 
ban the marketing or sale of a product.

Recent changes to consumer protection laws in the United Kingdom (eg, the Consumer 
Insurance (‘isclosure and Representations) Act 20D2, the Consumer Rights Act 20D5 and 
the Insurance Act 20D5) provide enhanced protection for consumers buying insurance 
products and regulate the permitted content of policies, including concerning the use of 
unfair contract terms, a prohibition on insurers asking consumers to contract out of statutory 
rights and, in the case of non-life insurance, speci–c disclosures of product information that 
has to be provided to the buyer before the insurance contract is formed.

The FCA introduced new rules in ]uly 2022 in relation to a new Consumer Principle 
of Business whereby za –rm must act to deliver good outcomes for retail customersW. 
In September 2021, the FCA sent letters to all insurance –rms reminding them of its 
expectations that insurance products provide fair value to customers, after its research 
suggested that certain products, particularly guaranteed asset protection products, were not 
meeting this expectation.

In August 2023, the FCA published a report that stated that while insurers and brokers have 
improved governance and oversight of how products are designed, managed, reviewed and 
distributed, many still cannot show how they are providing fair value to customers or that 
they were receiving good outcomes.

Law stated - 16 March 2025

Regulatory examinations
Ehat are the Grequency, tyIes and scoIe oG pnancial, marTet conduct or 
other Ieriodic efaminations oG insurance and reinsurance comIaniesz

US-style examinations of (re)insurers do not occur in the United Kingdom, and there is no 
public hearing process provided for in the usual conduct of regulatory affairs by the PRA 
or the FCA. Instead, the UK regulatory approach is to provide regulatory oversight through a 
combination of reporting, self-reporting, regulatory visits (the frejuency of which depends on 
the si:e and type of (re)insurer) and regulatory intervention, if rejuired. Regulatory oversight 
is exercised by the PRA (as to prudential matters) and the FCA (as to conduct) working 
together under a memorandum of understanding between those regulators. Underpinning 
the oversight function are the duties imposed on (re)insurers under the FCAWs Principles for 
Businesses and the PRAWs Fundamental Rules.

Both the PRA and the FCA conduct visits and in-person interviews with (re)insurers regularly 
and also perform regular market studies or reviews of a particular aspect of UK (re)insurers 
businesses. Governance and reserving are examples of recent industry reviews by the PRA.

Law stated - 16 March 2025
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In(estments
Ehat are the rules on the Tinds and amounts oG investments that 
insurance and reinsurance comIanies may maTez

Insurers are rejuired to hold assets to cover their technical provisions and to maintain an 
adejuate available amount of capital on top of the technical provisions. Solvency II has 
introduced a less prescriptive regime as to the nature and identity of eligible assets to 
cover the technical provisions and capital rejuirements, introducing instead the zprudent 
investorW concept. Most of the restrictions under Solvency I as to asset admissibility, 
percentage holding of assets and counterparty exposure limits have been removed, giving 
insurers greater freedom to invest in assets that are appropriate to their business and their 
individual solvency capital rejuirement. The prudent investor concept essentially rejuires 
insurers to invest in assets that match their liabilities in terms of duration and lijuidity 
and are of suqcient juality to ensure they will be available when needed. Investments in 
unlisted securities and alternative riskier assets should be kept to a minimum, and capital 
rejuirements for market risk have been introduced on the asset side of the balance sheet. 
‑ence, insurers may invest in riskier assets but will need to hold capital against the risk 
of these assets falling in value, whether due to ejuity risk, spread risk, interest-rate risk, 
concentration risk, counterparty or credit risk. Relevant stress tests for the different types 
of market risk are set out in the Solvency II ‘elegated Regulation.

Increasing [exibility for (re)insurers to invest in long-term assets formed part of the PRAWs 
proposed reforms in connection with the UKWs Solvency II review. In particular, its proposals 
to reform the matching ad9ustment (a mechanism to allow greater discounting of long 
term guaranteed liabilities such as annuities) to permit the inclusion of assets with /highly 
predictable/, as opposed to –xed, cash[ows, and to permit the inclusion of sub-investment 
grade assets, are designed to broaden the range of assets into which (re)insurers can 
invest. ‘espite this increased [exibility, (re)insurersW investment decisions remain at all times 
sub9ect to the prudent person principle.

Law stated - 16 March 2025

Change o) control
Ehat are the regulatory requirements on a change oG control oG insurance 
and reinsurance comIaniesz (re oxcers, directors and controlling 
Iersons oG the acquirer su-’ect to -acTground investigationsz

Under Part XII of the FSMA 2000, a person must not acjuire or increase control in a 
UKVregulated (re)insurance company without the prior approval of the PRA (it is a criminal 
offence to do so without such prior approval). zControlW is de–ned as the acjuisition of D0 
per cent or more of the shares or voting power of the regulated entity or its parent entity 
or the ability to exercise signi–cant in[uence over the management of the regulated entity 
(an ill-de–ned concept) by virtue of any amount of shareholding or voting power in the 
regulated entity or its parent. Prior regulatory approval will also be rejuired where an existing 
controller proposes to increase its shareholding or entitlement to exercise voting power in 
the (re)insurer or its parent to 20 per cent or more, 10 per cent or more or 50 per cent or 
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more. The PRA must consult with the FCA, and the FCA may rejuest the PRA to re9ect the 
application or impose conditions on the approval of the change in control.

Applications for a change in control in respect of insurance intermediaries are made to the 
FCA, but the same general rules apply.

The Financial Services and Markets Act 2021 (the FSMA 2021) amended the FSMA 2000 
to grant the PRA and FCA the express power to impose conditions on the approval of the 
change in control. The PRA and FCA have indicated that their approach will largely replicate 
the current regime.

‘irectors and oqcers of the proposed acjuirer will be sub9ect to juestions as to their 
suitability (reputation, integrity and employment history in the regulated sector if relevant). 
Some may wish to be appointed to the board or to become senior managers of the regulated 
entity, in which case they will need to apply for approval to exercise SMFs in the regulated 
target entity, and will be sub9ect to background investigations.

Law stated - 16 March 2025

Financing o) an acquisition
Ehat are the requirements and restrictions regarding pnancing oG the 
acquisition oG an insurance or reinsurance comIanyz

There are no speci–c rejuirements or restrictions in respect of the –nancing of the 
acjuisition of a (re)insurance company. 4here the acjuirer is itself a (re)insurance company, 
any debt or ejuity raised to fund the acjuisition may affect the acjuirerWs own regulatory 
capital position and overall availability of resources and so may need prior disclosure to and 
consent from regulators. It will also need to be considered whether any acjuisition –nancing 
or debt push down to the target(s) would either come within the –nancial assistance 
regime under Part DJ, Chapter 2 of the Companies Act 2006, or would otherwise impact 
the regulatory capital position of the acjuirer or the target. It may also affect the group 
solvency position post-acjuisition. There are no speci–c UK rules mandating or prohibiting 
any particular acjuisition –nancing method but the PRA will look carefully at acjuisition 
–nancing when considering a change of control application and may impose dividend or 
other restrictions on the target company if it is concerned about the amount of debt at 
the parent level. Also, dividends are not restricted generally from insurance companies to 
their parents to pay interest amounts, sub9ect to meeting regulatory capital rejuirements. 
‑owever, the PRA should be noti–ed of, and can challenge, dividends that may materially 
change the capital position of the paying insurance company or insurance group.

Law stated - 16 March 2025

Minority interest
Ehat are the regulatory requirements and restrictions on investors 
acquiring a minority interest in an insurance or reinsurance comIanyz

At less than D0 per cent of voting rights or share ownership, there should be no restrictions 
unless the acjuirer of the minority interest can exercise signi–cant in[uence over the 
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management of the insurer or reinsurer, which could trigger a rejuirement for change in 
control approval.

Law stated - 16 March 2025

Foreign ownershif
Ehat are the regulatory requirements and restrictions concerning the 
investment in an insurance or reinsurance comIany -y Goreign citi‘ens, 
comIanies or governmentsz

There are no speci–c restrictions or prohibitions on investment in a (re)insurance company 
by foreign citi:ens,  companies or  governments,  although the National  Security  and 
Investment Act 202D, which came into force in ]anuary 2022, introduced changes to 
the United KingdomWs foreign investment regime, including a rejuirement for mandatory 
noti–cations of mergers and acjuisitions in sensitive sectors, which may apply to certain 
(re)insurance transactions but not all.

Law stated - 16 March 2025

Grouf sufer(ision and cafital requirements
Ehat is the suIervisory GrameworT Gor grouIs oG comIanies containing 
an insurer or reinsurer in a holding comIany systemz Ehat are the 
enterIrise risT assessment and reIorting requirements Gor an insurer 
or reinsurer and its holding comIanyz Ehat holding comIany or grouI 
caIital requirements efist in addition to individual legal entity caIital 
requirements Gor insurers and reinsurersz

Solvency II introduced new provisions concerning group supervision and brought the entire 
group within the Solvency II framework, rejuiring groups sub9ect to Solvency II to comply 
with Solvency II rejuirements under each of the three Pillars (juantitative, supervisory and 
disclosure) at both the level of the authorised (re)insurance entities and on a group-wide 
basis. Groups have to establish an own-risk and solvency assessment process for the 
group as a whole, as well as adejuate and consistent risk management and governance 
procedures throughout the group, and satisfy regulatory supervisors as to the adejuacy 
of these measures. Groups will also have to comply with all Pillar 1 regulatory and public 
disclosure rejuirements for groups.

The group supervisor under Solvency II will usually be the supervisor in the country where 
the ultimate parent of the group has its headjuarters, but groups may be supervised at more 
than one level and may have more than one group or individual supervisor, working as a 
college. Reporting and disclosure under Solvency II are rejuired at the group and solo-entity 
level, although a group may apply for approval to report as a single combined entity.

Primary disclosures are made through annual solvency and –nancial condition reports 
(SFCR), as well as through public disclosure of the group SCR. In addition to the annual SFCR, 
a regular supervisory report (known as an ORSA) will need to be submitted on an annual 
basis (but need not be publicly disclosed), and juantitative reporting templates will need to 
be submitted on both a juarterly and an annual basis.
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Group solvency, which includes the holding company and all subsidiaries, must be calculated 
at least annually. The group SCR covers the capital rejuirements of all the entities in the 
group calculated on a consolidated balance sheet.

Group solvency must be calculated under the accounting consolidation method as the 
default method' or the deduction and aggregation method' or a combination of both methods 
with supervisory approval. All group solvency calculations are to be carried out at the ultimate 
parent insurance entity or insurance holding company level. In the context of global groups, 
where subgroups exist at the EU level, supervisory authorities may decide to apply the group 
solvency calculation at the EU sub-group level only, and may make decisions as to which 
entities form part of the group' amendments to the inclusion of non-insurance subsidiaries 
(which are regulated by other –nancial sectors) in the group solvency calculation' and as to 
the introduction of more detailed governance rejuirements.

Since the United Kingdom left the EU, the United Kingdom had recognised EU 9urisdictions 
as exercising ejuivalent supervision at the group level so the groups regulated at EU level 
pre-Brexit continue to be regulated by EU supervisors and the United Kingdom has not 
challenged this.

Under certain circumstances, the PRA may temporarily allow a group it regulates to use more 
than one calculation approach when calculating the group SCR. In determining whether or 
not to grant this modi–cation, the PRA would be exercising its power under section D1JB of 
the FSMA 2000 to modify Group Supervision DD.

The PRA published a Statement of Policy in February 2023, which sets out the PRAWs 
approach to certain aspects of insurance group supervision.

The PRA also published a Supervisory Statement (SSH7D5) on D5 November 2023, which was 
effective from 1D ‘ecember 2023. This statement sets out the PRAWs expectation in respect 
of Solvency II groups provisions. It is intended to be compatible with the existing Regulatory 
Principles but should complement the PRAWs general approach.

Law stated - 16 March 2025

Reinsurance agreements
Ehat are the regulatory requirements with resIect to reinsurance 
agreements -etween insurance and reinsurance comIanies domiciled in 
your ’urisdictionz

The various rules attached to the content of consumer insurance contracts generally do not 
apply to reinsurance contracts, and there is no speci–c UK regulatory regime prescribing 
the content, scope or application of reinsurance contracts governed by English law. In the 
United Kingdom, reinsurance is generally regulated in the same way as primary insurance, 
and English law on insurance contracts generally applies likewise to reinsurance contracts.

The Insurance Act 20D5 applies to non-consumer insurance contracts and also applies 
to reinsurance contracts. The Insurance Act 20D5 abolished some of the draconian 
consejuences of a breach of the duty of utmost good faith or breach of warranties in 
insurance contracts and instead laid down more proportionate remedies for such breaches, 
including premium ad9ustments for certain misrepresentations.
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Law stated - 16 March 2025

Ceded reinsurance and retention o) risk
Ehat requirements and restrictions govern the amount oG ceded 
reinsurance and retention oG risT -y insurersz

Cedents need to consider several factors when 9udging the si:e of any cession or retention, 
the starting point being the basic rejuirement that a cedent may take credit for reinsurance 
only if, and to the extent that, there has been an effective transfer of risk from the cedent to 
a third party. Solvency II and the PRA Rulebook provide detailed rejuirements as to what is 
rejuired in terms of the counterparty and the reinsurance arrangements itself for credit to 
be taken for the reinsurance. A reinsurer that is authorised as an insurance special purpose 
vehicle (ISPQ) will have to fully fund its exposures to risks it assumes through the proceeds of 
a debt issuance or some other –nancing mechanism. Both cedent and reinsurer, if regulated 
in the United Kingdom, will also have to be mindful of the provisions in the PRA Rulebook 
regarding prudential rejuirements and risk assessment monitoring and control. 4hile there 
is no speci–c rule limiting reinsurance to a certain percentage of the risk, most regulators 
in Europe prefer some risk retention to align interests, maintain some control and prevent 
overexposure to one counterparty. The generally accepted minimum retention is D0 per 
cent unless some other amount can be ob9ectively 9usti–ed. Also, taxation considerations, 
including UK-diverted pro–ts taxes, need to be considered and may mandate a higher net 
retention.

The PRA has in recent years focused on the use of funded reinsurance (FundedRe) by 
UK life and annuity insurers. The PRA has set out a strict approach to its supervision 
of such arrangements, which was –nalised in ]uly 2023 with the publication of a –nal 
supervisory statement (SS5723). The new policy expectations came into effect immediately 
and focused on risk management of funded reinsurance agreements. Key aspects of 
the policy expectations set out include limits on exposure to single or highly correlated 
counterparties' rejuirements for collateral policies and recapture plans' and restrictions on 
the extent to which –rms can assume that assets will be recaptured within the matching 
ad9ustment portfolio when calculating the SCR.

Law stated - 16 March 2025

Collateral
Ehat are the collateral requirements Gor reinsurers in a reinsurance 
transactionz

There are no prescribed rejuirements for collateral to be provided by reinsurers under English 
law or UK regulation. The ceding insurer and the reinsurer are at liberty to agree to whatever 
form of collateral (if, indeed, any) they choose. Insofar as reinsurance arrangements 
are collateralised to protect against counterparty risk, they can be structured under 
English law to jualify as z–nancial collateral arrangementsW under ‘irective 20027387EC 
(Financial Collateral ‘irective), which facilitates the enforcement of security over –nancial 
collateral within the EU. Under Solvency II,  EU member states are no longer able to 
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impose on reinsurers from an zejuivalentW 9urisdiction (or another EU member state) 
collateral rejuirements that rejuire the pledging of assets to cover unearned premiums and 
outstanding claims provisions. ‑owever, if collateral is provided, it will need to satisfy the 
rejuirements for collateral set out in Solvency II to receive regulatory credit. Since the United 
Kingdom has not, as of the date of writing, been deemed ejuivalent by the EU for Solvency 
II purposes, EEA insurers may rejuire UK reinsurers to pledge assets to cover unearned 
premiums and outstanding claims provisions.

In its consultation paper on FundedRe, in addition to concerns around concentration risk, the 
PRA expressed concern around the lijuidity, valuation and correlation of the assets that are 
commonly held as collateral in such arrangements.

Following feedback, the PRA/s supervisory statement on funded reinsurance which was 
published in ]uly 2023 (SS5723), set out its expectations that –rms should have collateral 
policies as part of their risk management that would allow –rms to formulate an executable 
recapture plan under stressed conditions.

In 20D8, the EU and the United States announced that they had successfully concluded 
the negotiation of  a  bilateral  agreement  between the EU and the United States  on 
prudential measures regarding insurance and reinsurance (the Covered Agreement). The 
Covered Agreement addresses three areas of prudential insurance regulation important to 
internationally active (re)insurers•

; reinsurance'

; group supervision' and

; the exchange of information between insurance supervisors.

The key aspects of the Covered Agreement are intended to provide EU-based (re)insurers 
with relief from US collateral rejuirements, to provide US-based (re)insurers with relief from 
EU local-presence rejuirements, and to free US insurance groups operating in the EU from 
EU worldwide group supervision, capital, solvency, reporting and governance rejuirements 
under Solvency II-applicable implementing legislation. Similarly, in 20DJ, the United States 
and the United Kingdom announced that they had also signed a bilateral agreement (the 
UK’US Covered Agreement), on similar terms to the Covered Agreement, which addresses•

; the elimination of local presence rejuirements imposed by one party on an assuming 
reinsurer that is domiciled in the other party'

; the elimination of collateral rejuirements imposed by a party on an assuming 
reinsurer that is domiciled in the other party' and

; the role of the host and home supervisory authorities concerning prudential group 
supervision of a (re)insurance group whose worldwide parent undertaking is in the 
home party.

Law stated - 16 March 2025

Credit )or reinsurance
Ehat are the regulatory requirements Gor cedents to o-tain credit Gor 
reinsurance on their pnancial statementsz
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The extent to which a ceding insurance company can take credit for reinsurance, including 
by treating the reinsurerWs share of technical provisions as an eligible asset of the ceding 
company or by reducing the ceding companyWs solvency rejuirements or valuing cash 
[ows for reserves, will depend on whether and, if so, to the extent that the contract 
of reinsurance effectively transfers risk from the ceding company to the reinsurer. The 
Prudential Sourcebook for Insurers (INSPRU) D.D.DH used to set out the basic risk transfer 
rejuirement for all reinsurance contracts (including those with an ISPQ) and for analogous 
non-reinsurance –nancing agreements for which a ceding company might likewise wish 
to take credit (eg, contingent loans and securitisations) but is not included in the PRA 
Rulebook. The rejuirements of INSPRU D.D.DH have become industry standards (also 
looked to by auditors and actuaries when considering the valuation of reinsurance coverage 
programmes) and so the current provisions of the PRA Rulebook on Technical Provisions on 
the valuation of recoverables from reinsurance contracts and ISPQs should be read with that 
in mind. Reference should also be made to the Solvency II ‘elegated Regulation, which sets 
out rules relating to technical provisions and the rejuirements for a reinsurance contract to 
be eligible as a risk mitigant under Solvency II.

Law stated - 16 March 2025

Insol(ent and pnancially troubled comfanies
Ehat laws govern insolvent or pnancially trou-led insurance and 
reinsurance comIaniesz

Under Part XXIQ of the FSMA 2000, the PRA and the FCA are given the right to be involved 
in insolvency proceedings against insurers. The insolvency proceedings available in the 
United Kingdom against insurers include lijuidation, administration, a company voluntary 
arrangement and the appointment of a provisional lijuidator. Insolvent insurance companies 
can also use a scheme of arrangement under Part XXQI of the Companies Act 2006. Relevant 
UK legislation includes•

; the Insurers (Reorganisation and 4inding Up) Regulations 2003 (2003 Regulations)'

; the Insolvency Act DHJ6'

; Part XXIQ of the FSMA 2000 (including as updated in ]une 2021 by the FSMA 2021)' 
and

; the Insurers (4inding Up) Rules 200D.

The 2003 Regulations set out a governing framework to determine issues arising in 
insurance insolvencies within the EU, and provide for mutual recognition of member statesW 
insurance insolvency and winding-up measures. The 2003 Regulations also establish the 
priority of payment of insurance and other claims in an insurance insolvency.

The Insolvency Act DHJ6 provides the basic law and framework for insolvency, administration 
and voluntary and involuntary lijuidation in the United Kingdom and applies to insurers, 
as it applies to other corporate entities, in respect of procedures for the appointment of 
administrators and lijuidators and the winding up of insurers by court order. The Insurers 
(4inding Up) Rules 200D provide detailed rules as to the conduct of an insurance lijuidation 
and the procedures to be followed by the lijuidator, and for the separation of life or long-term 
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business assets in a lijuidation from other assets. LloydWs has its own procedures in the event 
of a syndicate or member being in –nancial diqculties, including a cash call on syndicate 
members to pay losses, the syndicate year of account being unable to close at 16 months 
and being left open in an effective run-off until closure is possible, and the liabilities being 
settled in whole or in part by (and at the discretion of) the LloydWs Central Fund. The Risk 
Transformation Regulations 20D8 provides for the introduction into UK law of the protected 
cell company (PCC) to accommodate the demand for a suitable vehicle for insurance-linked 
securities and alternative risk transfer, akin to structures that have been available in the 
Channel Islands, Bermuda and other offshore centres for some years. PCCs have their own 
procedure for dissolution and winding up under the Risk Transformation Regulations 20D8.

Law stated - 16 March 2025

Claim friority in insol(ency
Ehat is the Iriority oG claims Kinsurance and otherwise@ against an 
insurance or reinsurance comIany in an insolvency Iroceedingz

The Insurers (Reorganisation and 4inding-Up) Regulations 2003 provide, inter alia, that 
preferred creditors (being those with preferential debts, such as monies due to ‑MRC, social 
security and pension scheme contributions, and employee remuneration) will rank –rst in 
order of priority and that (sub9ect to the claims of preferred creditors) direct insurance claims 
(eg, monies owed to an insurerWs own policyholders) will have priority over the claims of all 
other unsecured creditors (except for preferred creditors), including reinsurance creditors, 
on a winding up by the court or a creditorWs voluntary winding up of the insurance company. 
In the case of insurers carrying on both insurance and reinsurance business, sums due to 
direct policyholders are given priority over sums due to cedents.

Instead of making a winding-up order, a UK court may, under section 188 of the FSMA 
2000, reduce the amount of one or more of the insurance companyWs contracts on terms 
and sub9ect to conditions (if any) that the court considers –t (a write-down order). The PRA 
must consent before an application for a write-down order may go to court. In the case of 
preferential debts and in the case of insurance debts, the debts of each class respectively 
rank ejually among themselves and must be paid in full or, if assets are insuqcient to meet 
them, the debts are abated in ejual proportions. For a composite insurer authorised to carry 
on both life and non-life business, the life and non-life debts must be determined separately, 
and life claims settled from only the life assets and non-life claims settled only from non-life 
assets. FSMA 2021 amends the FSMA 2000 to clarify and enhance the power under section 
188 of the FSMA 2000, including the in-scope liabilities, the eligibility of a party to apply to 
the court for use of the power, and the test the court must apply when considering such 
application. These changes came into force on 2H August 2021, and in September 2021, the 
PRA published a policy statement (PSD2721) on the topic of dealing with insurers in –nancial 
diqculties. It set out the PRAWs expectations in relation to write down orders under the FSMA 
2000 and explains the factors that the PRA will consider when deciding whether to consent 
to a write-down order.

Law stated - 16 March 2025
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Intermediaries
Ehat are the licensing requirements Gor intermediaries reIresenting 
insurance and reinsurance comIaniesz

The Insurance ‘istribution ‘irective (I‘‘) applies to and rejuires authorisation both of 
independent intermediaries (eg, insurance brokers) and of (re)insurers insofar as they 
conduct (re)insurance mediation activities. All those intermediaries involved in selling and 
underwriting a (re)insurance contract will rejuire a licence unless they can bene–t from 
an exemption. Third-party administrators will not necessarily rejuire a licence depending 
on the speci–c activities they perform. Claims-management companies are sub9ect to 
licensing by the FCA. The I‘‘ also provides for zpassportingW by intermediaries covered 
by that directive throughout the EU and for organisational and business rejuirements. 
The regulatory rejuirements applicable to intermediaries mirror, to a considerable extent, 
many of the rejuirements applicable to (re)insurers, including principles for business and 
conduct of business, and the approved-persons regime. The I‘‘ also enables intermediaries 
to operate throughout the EU using freedom of services or establishment. Some Brexit 
passporting under the I‘‘ no longer applies in the United Kingdom.

Insurance intermediaries in the United Kingdom rejuire authorisation from the FCA primarily, 
but if the intermediary is part of a group that includes a –rm authorised by the PRA, then 
the FCA will also have to consult with the PRA before granting any Part 3A FSMA 2000 
permission for insurance mediation. The I‘‘ includes several exclusions and exemptions 
from the need for intermediaries to be authorised and the United Kingdom retains the system 
whereby an intermediary can itself be an zappointed representativeW of another authorised 
person and thereby obviate the need for individual authorisation of the intermediary, although 
all intermediaries, including appointed representatives, must be registered on the Financial 
Services Register.

Law stated - 16 March 2025

INSURANCE CLAIMS AND COVERAGE

Third-farty actions
Can a third Iarty -ring a direct action against an insurer Gor coveragez

Under the Third Parties (Rights Against Insurers) Act DH10 and the Third Parties Rights 
(Rights Against Insurers) Act 20D0, as amended by the Insurance Act 20D5, a third party 
with a claim against an insured can bring proceedings against the insurer in the event of the 
insuredWs insolvency. It is not possible to contract out of this' however, the same coverage 
defences that would have been available against the insured remain available to the insurer 
against the third party. The rights transferred to the third party are the rights of the insured 
against the insurer under the contract of insurance in respect of the liability in juestion. 
Rights that are not referable to that liability are not transferred. The above-mentioned 
third-party actions do not apply to reinsurance contracts.

In Rashid v Direct Savings Limited “2022” J 4LUK D0J, the court concluded that the limitation 
period continues to run after a winding up order for purpose of claims made under Third 
Parties Rights (Rights against Insurers) Act 20D0. The third-party claimant cannot bene–t 
from a suspension of limitation from the date of the insured/s lijuidation as they would have 
done in respect of a similar claim made under the Third Parties (Rights against Insurers) Act 
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DH10 because, unlike the DH10 Act, the 20D0 Act allows the third party to make a direct claim 
against insurers and does not need the insured/s liability to be established –rst by way of 
separate proceedings. Similarly, in Scotland Gas Network PLC v QBE UK “2023” CSI‑ 16, the 
court found that if a third party obtains default 9udgment against the insurer this is suqcient 
to establish liability in order to bring a third-party claim within the terms of the 20D0 Act.

Law stated - 16 March 2025

Late notice o) claim
Can an insurer deny coverage -ased on late notice oG claim without 
demonstrating Ire’udicez

In commercial policies, there is usually an express rejuirement to notify the insurer within 
a speci–ed time frame from the occurrence of the event giving rise to the claim . If the 
contract is silent, noti–cation is expected within a reasonable time. The consejuences of 
late notice will depend on whether the notice rejuirement is a /condition precedent/ to the 
insurerWs liability, or solely a condition. If the former, the insurer will be able to avoid paying the 
claim even if the delay in notifying the claim did not pre9udice the insurerWs position. This was 
recently aqrmed by the Commercial Court in Arch Insurance (UK) Ltd v McCullogh “202D” 
E4‑C 28HJ. In the case of the latter, the insurer can seek damages for breach of contract 
but only if they can demonstrate that they were negatively impacted by the delay. In Taylor v 
Builders Accident Insurance Ltd “DHH8” PI>R P238, it was held that the delay in notifying the 
claim to the insurer deprived the insurer of its right to investigate and defend the claim, thus 
amounting to a repudiatory breach, even though the condition breached was not expressly 
stated as a condition precedent. The court will look at the facts in each case and consider 
each policy on a case-by-case basis, and it may conclude that a noti–cation clause should 
be treated as a condition precedent even if it has not expressly been classi–ed as such.

Law stated - 16 March 2025

Wrong)ul denial o) claim
Ms an insurer su-’ect to eftraDcontractual efIosure Gor wrongGul denial oG 
a claimz

As a general principle, English law does not provide a remedy in damages for the insured for 
any additional losses suffered in the event of a wrongful denial of claim by the insurer. The 
burden of proof will be on the insured to show that any loss was caused by an insured peril 
(Rhesa Shipping v Edmunds (The Popi M) “DHJ5” D 4LR H3J).

Law stated - 16 March 2025

De)ence o) claim
Ehat triggers a lia-ility insurerHs duty to deGend a claimz

The noti–cation by the insured of an event or circumstance within the terms of the policy for 
which the insurer may be liable triggers the insurerWs duty to defend a claim.
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Law stated - 16 March 2025

Indemnity folicies
For indemnity Iolicies, what triggers the insurerHs Iayment o-ligationsz

To succeed in a claim on an indemnity policy, the insured must demonstrate to the insurer 
that the insured is under a legal liability to one or more of those claiming against the insured 
and that the loss in juestion is covered by the policy (Peninsular & Oriental Steam Navigation 
Co v Youell “DHH8” 2 LloydWs Rep D16, CA).

Law stated - 16 March 2025

Incontestability 
Ms there a Ieriod -eyond which a liGe insurer cannot contest coverage 
-ased on misreIresentation in the aIIlicationz

Sub9ect to any provision to the contrary in the terms of the policy, there is no general 
incontestability period beyond which a life insurer cannot contest coverage based on 
misrepresentation in the application for coverage.

Law stated - 16 March 2025

Puniti(e damages
(re Iunitive damages insura-lez

Sub9ect to the terms of the insurance policy, as a matter of general principle and public 
policy, damages awarded by a court, whether ordinary or punitive, are insurable (although the 
availability of punitive damages remains under debate in English law).The courts will not, of 
course, enforce a contract of any kind if it is tainted by illegality, so an insured cannot recover 
any liability for punitive damages under a policy where the liability arises because of illegal 
conduct.

Law stated - 16 March 2025

Excess insurer obligations
Ehat is the o-ligation oG an efcess insurer to UdroI down and deGendH, and 
Iay a claim, iG the Irimary insurer is insolvent or its coverage is otherwise 
unavaila-le without Gull efhaustion oG Irimary limitsz

Sub9ect to a contractual provision to the contrary, an excess insurer will not be under a duty 
to /drop down and defend/ or pay the claim unless the primary insurerWs limit of cover is fully 
exhausted. The order of /drop down/ and the triggers for /drop down/ were considered by the 
Supreme Court in Teal Assurance Company Limited v WR Berkley Insurance Europe Limited 
“20D1” UKSC 58, which held that the primary insurer could not ad9ust the order of payment 
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of claims for its own convenience and to maximise its own insurance liabilities (so as to 
maximise its reinsurance recoveries).

Law stated - 16 March 2025

Sel)-insurance de)ault
Ehat is an insurerHs o-ligation iG the Iolicy Irovides that the insured has 
a selGDinsured retention or deducti-le and is insolvent and una-le to Iay 
itz

In Teal Assurance Co Ltd v (1) WR Berkley Insurance (Europe) Ltd; (2) Aspen Insurance UK 
“20D1” UKSC 58, the Supreme Court held that a rejuirement in a policy for the insured to have 
zpaidW the amount of the self-insured retention or deductible before the insurer indemnifying 
the insured under the terms of the policy did not mean that the insured had to have made 
a monetary payment. Instead, the word zpaidW should be understood as being used as a 
measure of liability incurred so that the liability insurance can meet the aim of providing the 
insured with an indemnity to avoid the insolvency that third-party claims might otherwise 
threaten.

Law stated - 16 March 2025

Claim friority
Ehat is the order oG Iriority Gor Iayment when there are multiIle claims 
under the same Iolicyz

There is no particular order of priority for the payment of claims in circumstances where 
multiple claims are presented under the same policy. Each case will depend upon the exact 
wording of the policy.

The court will look at the reality and facts of each case (see Mabey and Johnson Ltd v 
Ecclesiastical Insurance Ofce plc “2003” LloydWs Rep IR D0 as per Morrison ]).

Claims are usually paid in chronological order once they have been fully proved.

Law stated - 16 March 2025

Allocation o) fayment
9ow are Iayments allocated among multiIle Iolicies triggered -y the 
same claimz

As a starting point, the insured may not recover more than the loss sustained. The insured 
may choose, sub9ect to the terms of the policy, which policy it wishes to claim under. The 
insurer who covers the loss may then be able to seek a contribution from the other insurer 
under the ejuitable doctrine of contribution (Boag v Economic Insurance Company Ltd “DH53” 
2 LloydWs Rep 5JD)' however, insurers will often include wording to exclude cover if there is 
more than one policy. The obligation to contribute applies even though a co-insurerWs policy 
may be narrower or broader in its coverage provided that•
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; the co-insurerWs policy is in force and has not been repudiated (eg, due to a breach of 
the duty to disclose)'

; the co-insurerWs policy conveys the same risk as the policy under which the claim was 
paid'

; the same risk under both co-insurerWs policies led to the loss'

; the insured had the same interest in the sub9ect matter of each insurance policy' and

; the policies are effected by, on behalf of or provide bene–t for, the same insured.

Law stated - 16 March 2025

Disgorgement or restitution 
(re disgorgement or restitution claims insura-le lossesz

There  is  no  statutory  de–nition  of  zinsurable  lossesW.  In Prudential  Insurance  Co  v 
Commissioners oF Inland Revenue “DH03” 2 KB 65J, it was held that to be insurable, the loss 
must have the following characteristics•

; there must be an element of uncertainty about whether, when and how the loss will 
occur'

; if it were to happen, the loss must have an adverse effect on the insured' and

; the insured must have an insurable interest in the sub9ect matter of the loss.

‘isgorgement is available only when the insured has breached an obligation of good faith or 
loyalty. Consejuently, disgorgement is not an insurable loss. On the other hand, restitution 
claims are capable of being an insurable loss (Royal and Sun Alliance Insurance Ltd & Ors v 
Tughans “2021” E4CA Civ HHH).

Law stated - 16 March 2025

Depnition o) occurrence
9ow do courts determine whether a single event resulting in multiIle 
in’uries or claims constitutes more than one occurrence under an 
insurance Iolicyz

The terms zoccurrenceW and zeventW are often not precisely de–ned in insurance contracts. In 
Kelly v Norwich Union Xire Insurance Society “DHJH” 2 All ER JJJ, the Court of Appeal held 
that the word zeventW referred to the peril rather than the damage in respect of various claims 
that had been made.

In AHA Reinsurance UK Ltd v Xield “DHH6” D 4LR D026, the ‑ouse of Lords de–ned an 
zeventW as something that happens at a particular time, and in a particular place and way, 
whereas a zcauseW was less constricted and could be a continuing state of affairs or the 
absence of something happening. In Caudle v Sharp “DHH5” Lloyd/s Rep 311 (considered 
inAHA Reinsurance), Evans L] accepted that the underwriting of each of the 12 contracts 
was an zoccurrenceW, however it was unclear whether the losses from this occurrence could 
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be described as zarising out of one event.W Yet, in Mitsubishi Electric v UK Ltd Royal London 
Insurance (UK) Ltd “DHH3” 2 LloydWs Rep 23H, the court had aggregated several separate 
losses as one loss, holding that all the losses arose from the same occurrence. In Lloyds 
TSB General Insurance .oldings LTD v Lloyds Bank Group Insurance Co Ltd “2001” LloydWs 
Rep IR 621, the ‑ouse of Lords emphasised that each case must depend upon the exact 
choice of wording in the relevant zoccurrenceW clause. Further, it stressed that in clauses of 
this kind it is essential to focus on the juestion of the causes of the various losses.

In AIOI Nissay Dowa Insurance Company Limited v .eraldglen Limited and Advent Capital 
(No3 z) Ltd “20D1” E4‑C D53, a case that considered the de–nition of zeventW or zoccurrenceW 
in the context of the terrorist attacks of DD September 200D on the Twin Towers of the 
4orld Trade Center in New York, Field ] held that the zfour unitiesW of intention , cause, timing 
and location of the zeventW or zoccurrenceW represented a useful test for establishing whether 
there was one or more zeventW. It was accepted that, /an ZoccurrenceWU (which is not materially 
different from an event or happening, unless perchance the contractual context rejuires 
some distinction to be made) is not the same as a loss, for one occurrence may embrace 
a plurality of losses.W zoccurrenceW. In AIG Europe Limited v Woodman and others “20D8” 
UKSC DJ, one juestion for the court to determine was the true construction of the phrase 
za series of related transactionsW in the aggregation clause in the standard minimum terms 
and conditions of solicitorsW compulsory liability insurance. The Supreme Court determined 
that the application of the aggregation clause must be 9udged ob9ectively considering the 
transactions in the round and that there must be some connection between the matters or 
transactions.

In The Xinancial Conduct Authority v Arch and Others “202D” AC 63H, the Supreme Court held 
that, in the context of noti–able disease clauses, each single case of covid-DH amounted to 
a separate zoccurrenceW triggering cover for business disruption, since an zoccurrenceW was 
ejuivalent to an zeventW ’ something which happens at a particular place and time, and in a 
particular way. ‑owever, in the recent Commercial Court case of International Entertainment 
.oldings Ltd v AllianZ Insurance Plc “2023” E4‑C D23 (Comm) it was held that a single 
case of covid-DH did not amount to an /incident likely to endanger life/ in consejuence of 
which access to or use of the insuredWs premises was prevented or hindered by any policing 
authority.

Law stated - 16 March 2025

Rescission based on misstatements 
:nder what circumstances can misstatements in the aIIlication -e the 
-asis Gor rescissionz

The Insurance Act 20D5 abolished zbasis of contractW clauses in insurance contracts. Such 
clauses have the effect of elevating pre-contractual representations made by the insured 
to the status of contractual warranties. If the insuredWs answers are, in fact, material 
misstatements, the insurer may rescind the contract. A misstatement is material if it would 
in[uence the 9udgment of a prudent insurer in pricing the premium or deciding whether to 
take the risk. Under section D0(2) of the Insurance Act 20D5, an insurer has no liability under 
a contract of insurance in respect of loss occurring or attributable to something happening 
after a warranty (express or implied) in the contract has been breached before the breach 
has been remedied. Further, section 1 of the Insurance Act 20D5 imposes a duty of fair 
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presentation on the insured to disclose risk information to insurers before entering into an 
insurance contract. 4here the breach of this duty leads to an insurer concluding that, had 
they known the actual circumstances of the insured, they would have (D) written the risk on 
different terms or (2) charged more premium, the contract can be treated as if it had been 
entered into on those different terms and the amount of the claim to be indemni–ed can be 
reduced proportionately. 4here the breach of this duty is deliberate or reckless, the insurer 
may avoid the contract, refuse all claims and need not return any of the premiums paid. 
4here the breach was neither deliberate nor reckless, the insurer may avoid the contract 
and refuse to pay all claims but must return the premiums paid.

Law stated - 16 March 2025

REINSURANCE DISPUTES AND ARBITRATION

Reinsurance disfutes
(re Gormal reinsurance disIutes common, or do insurers and reinsurers 
tend to IreGer -usiness solutions Gor their disIutes without Gormal 
Iroceedingsz

There  are  no  special  procedures  for  reinsurance  disputes  under  English  law.  Most 
reinsurance contracts contain an arbitration or choice of forum clause. 4here the English 
courts have exclusive 9urisdiction, disputes are likely to be referred to the Commercial 
Court, which has experience in dealing with reinsurance disputes. If a reinsurance contract 
contains an arbitration clause, disputes arising from that contract may be resolved by an 
arbitral tribunal. Parties to a reinsurance contract may also choose to reach a settlement 
before initiating formal proceedings. Indeed, the Pre-Action Protocols under the Civil 
Procedure Rules rejuire that attempts to settle out of court be made before litigation is 
commenced. In recent times, various alternatives to litigation and arbitration have been 
devised to fast-track a solution and keep costs low. These include expert appraisal (early 
neutral evaluation), expert determination, –nal offer arbitration, mediation-arbitration and the 
structured settlement procedure.

Law stated - 16 March 2025

Common disfute issues
Ehat are the most common issues that arise in reinsurance disIutesz

As a general rule, reinsurance disputes tend to be resolved before the commencement of 
a formal dispute process. ‑owever, to the extent such process is engaged, the issue of 
aggregation of claims, whether in connection with the approach to zeventW and zoccurrenceW 
under a typical excess of loss catastrophe bond treaty or aggregation over a speci–ed period 
often arises as a signi–cant issue between parties. The issue in the context of covid-DH 
claims was addressed in a series of three related cases in 2022, Stonegate Pub Co v MS 
Amlin, Greggs Plc v Vurich Insurance and ,arious Eateries Trading Ltd v AllianZ Insurance 
Plc, whereby the 9udge held that the imposition of each lockdown measure by the UK 
government amounted to a separate /occurrence/ for aggregation purposes. ]urisdiction 
disputes also arise in reinsurance disputes (see Xaraday Reinsurance Co Ltd v .owden North 
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America Inc & AnotherV “20D2” E4CA Civ HJ0)' and in the context of arbitration clauses Tyson 
International Company Ltd v GIC Re’ India’ Corporate Member Limit
ed “2025” E4‑C 88 (Comm)). Follow-the-fortunes and zcut-throughW clauses are also often 
disputed.

Law stated - 16 March 2025

Arbitration awards
Ao reinsurance ar-itration awards tyIically include the reasoning Gor the 
decisionz

It is a well-established principle of English law that arbitral tribunals must give reasons 
for their decision. Arbitrations that have their seat in England and 4ales are governed 
by the Arbitration Act DHH6 (the AA DHH6). If the parties do not agree on the form of an 
award, then section 52(3) of the AA DHH6 rejuires that an award zshall contain the reasons 
for the award unless it is an agreed award or the parties have agreed to dispense with 
reasonsW. The International Chamber of Commerce and the London Court of International 
Arbitration are commonly used arbitral institutions with their own independent rules to 
govern the proceedings, which include provisions with respect to reasoned arbitral awards. 
Alternatively, the reinsurance parties may adopt zad hocW arbitration procedures under which 
non-institutional, bespoke policies and procedures, or the domestic arbitration law are 
relied upon to supplement what has been agreed between the parties. In insurance and 
reinsurance, this process has coalesced into the ARIAS (UK) Rules and the ARIAS Fast Track 
Arbitration Rules. Similarly, these rejuire the arbitrators to give reasoned awards.

Law stated - 16 March 2025

Power o) arbitrators
Ehat Iowers do reinsurance ar-itrators have over nonDIarties to the 
ar-itration agreementz

Non-signatories to a contract may, in certain circumstances, claim the bene–ts of that 
contract as third-party bene–ciaries under the Contracts (Rights of Third Parties) Act DHHH 
(the C(RTP)A DHHH). In such circumstances, the third party may either invoke or be bound by 
an arbitration clause contained in the contract. It is generally accepted that if a third party is 
bound by the same obligations stipulated by a party to a contract and this contract contains 
an arbitration clause or, concerning it, an arbitration agreement exists, such a third party is 
also bound by the arbitration clause or arbitration agreement, even if it did not sign it. Note, 
however, that where the C(RTP)A DHHH has been expressly excluded (as it frejuently is in 
reinsurance contracts), a non-party bene–ciary may not be able to claim the bene–ts of that 
contract before an arbitral tribunal formed under the arbitration clause in the contract.

In addition to statute, third parties who were not originally parties to the arbitration 
agreement may also be bound by, or take the bene–t of, an arbitration agreement in certain 
circumstances, including•

; if a party to the arbitration agreement has assigned or transferred contractual rights 
or causes of action that were sub9ect to the arbitration agreement to a non-party'
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; if an insurer is subrogated to contractual rights that are sub9ect to an arbitration 
agreement' and

; if an original party to the arbitration agreement is replaced by a non-party by way of 
novation.

The AA DHH6 provides via section J2(2) that third parties may be bound by an arbitration 
agreement as a party to such agreement where they are claiming under or through a party 
to the agreement.

ICTSI Middle East DMCC v Sudan “202D” E4‑C D1HD (Comm) is an example of a case where 
a third party tried to rely on an arbitration clause, contained in a contract made between the 
other party to a dispute and an associated entity, to defend a summary 9udgment application 
made in court proceedings, but without providing any legal basis as stated above for that 
position. The English Court simply dismissed the assertion as providing no realistic defence 
and granted summary 9udgment.

Law stated - 16 March 2025

Affeal o) arbitration awards
Can Iarties to reinsurance ar-itrations seeT to vacate, modiGy or conprm 
ar-itration awards through the ’udicial systemz Ehat level oG deGerence 
does the ’udiciary give to ar-itral awardsz

Under section 5J(D) of the AA DHH6, a tribunalWs award is –nal and binding between the 
parties. ‑owever, a party may apply to the ‑igh Court to challenge an arbitration award. This 
may be on very limited grounds, including•

; where the tribunal lacked 9urisdiction'

; where there were serious irregularities relating to the tribunal, the proceedings or the 
award' or

; unless the parties have contracted to the contrary, to address an error on a point of 
law arising from an award made in the proceedings.

‘epending on the nature of the application, the court may con–rm, remit, vary, set aside or 
declare non-effective an award.

The  English  courts  have  afforded  substantial  deference  to  international  arbitration 
proceedings, for example, in respect of the high threshold they have applied for –ndings of 
serious irregularities in such proceedings• zIt is not a ground for intervention that the court 
considers that it might have done things differentlyW (see ABB AG v .ochtieF Airport Gmb. 
“2006” E4‑C 1JJ (Comm), paragraph 68). Rather, an award will be annulled where the arbitral 
process was zso removed from what could reasonably be expected of the arbitral process 
that the court should be expected to interveneW (see Latvian Shipping Company v Russian 
Peoplesq Insurance Company “20D
2” E4‑C D3D2 (Comm)).

The Arbitration Act 2025 will amend the AA DHH6, including to clarify the law applicable to 
arbitration agreements, codifying a duty of disclosure for arbitrators, and making changes 
to the process for challenging an award for lack of substantive 9urisdiction ’ namely, that 
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there will be no full rehearing for challenges on 9urisdictional grounds. The bill received royal 
assent on 23 February 2025 and will come into force through regulations on a day to be 
con–rmed by the Secretary of State.

Law stated - 16 March 2025

REINSURANCE PRINCIPLES AND PRACTICES

Obligation to )ollow cedent
Aoes a reinsurer have an o-ligation to Gollow its cedentHs underwriting 
Gortunes and claims Iayments or settlements in the a-sence oG an 
efIress contractual Irovisionz Ehere such an o-ligation efists, what 
is the scoIe oG the o-ligation, and what deGences are availa-le to a 
reinsurerz

In the absence of a contractual provision to the contrary, the burden of proof to establish 
that the loss was covered and that there is an actual liability for the reinsurer to pay is on the 
reinsured.

Follow-the-settlements clauses, which oblige reinsurers to indemnify their reinsured against 
compromises of the insuredWs claim without rejuiring proof of liability, are common in 
reinsurance agreements, as are various types of follow-the-fortunes clauses.

Claims-cooperation clauses, which impose an obligation on the insured to cooperate with 
the reinsurer, are also popular. The scope of the obligation and the defences available 
to the reinsurer is determined by the terms of the reinsurance contract. There are also 
claims-control clauses (which give the reinsurer the right to control and settle claims directly 
with the assured and to the exclusion of the cedent) where the reinsurer has a D00 per cent 
or a high percentage of the liability, for example, where it is, to all intents and purposes, taking 
over the business.

Law stated - 16 March 2025

Good )aith
Ms a duty oG utmost good Gaith imIlied in reinsurance agreementsz MG 
so, Ilease descri-e that duty in comIarison to the duty oG good Gaith 
aIIlica-le to other commercial agreementsj

The starting point in general commercial contracts rests on the principle of caveat emptor, 
which places the duty of establishing the facts that are the sub9ect matter of the agreement 
on the buyer. Per contra, before the Insurance Act 20D5, contracts of insurance used to be 
based on the principle of utmost good faith, which placed the insured under a duty to disclose 
all material facts and circumstances that could in[uence the insurer in its decision about 
the acceptance or the price of the risk in juestion. Breach of this duty used to render the 
insurance contract voidable.

Section D3 of the Insurance Act 20D5 modi–es the concept of utmost good faith in contracts 
of insurance by introducing a statutory duty of fair presentation in section 1 of the Insurance 
Act 20D5. Consejuently, it is no longer possible to avoid the contract of insurance on 
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the basis that the duty of utmost good faith has not been observed. The Insurance Act 
20D5 introduces proportionate remedies for non-disclosure and other breaches. Note that 
contracts of insurance include reinsurance contracts under UK regulation except where 
expressly stipulated.

Law stated - 16 March 2025

Facultati(e reinsurance and treaty reinsurance
Ms there a diGGerent set oG laws Gor Gacultative reinsurance and treaty 
reinsurancez

Although the two types of reinsurance operate under the same basic legal framework, 
historically, unlike facultative reinsurance, treaty reinsurance was generally not strictly 
regarded as a contract of reinsurance (see Glasgow Assurance v Symondson (DHDD) D6 Com 
Cas D0H). In Citadel Insurance Co v Atlantic Union Insurance Co “DHJ2” 2 LloydWs Rep 531, it 
was held that, while in facultative reinsurance the duty of disclosure exists up to the time 
that the reinsurer agrees to take the risk, in treaty reinsurance, although the duty exists until 
the conclusion of the treaty, it may not persist where the reinsurer is bound to take the risks 
ceded, given that there is no opportunity for the reinsurer to exercise 9udgment in respect 
of those risks. ‑owever, if treaty reinsurance or open cover enables the reinsurer to juery or 
refuse the risks, or both, the duty of disclosure is likely to continue throughout the obligations 
assumed (see The Litsion Pride “DHJ5” D LloydWs Rep 318).

Law stated - 16 March 2025

Third-farty action
Can a Iolicyholder or nonDsignatory to a reinsurance agreement -ring a 
direct action against a reinsurer Gor coveragez

As a matter of general principle, the doctrine of privity of contract prevents a person 
who is not a party to a contract (ie, the reinsurance contract) from relying on or having 
rights under the contract (eg, bringing a direct action for coverage under the reinsurance 
agreement). A reinsurance contract is an agreement between the reinsured and the reinsurer. 
The primary insured is not a party to the reinsurance agreement and therefore has no rights 
under it. ‑owever, unless expressly excluded by the terms of the reinsurance contract, the 
Contracts (Rights of Third Parties) Act DHHH (the C(RTP)A DHHH) enables a third party to 
bring proceedings under the contract where the contract expressly enables this to happen, 
or where the contract purports to confer a bene–t on him or her. In practice, most reinsurance 
agreements expressly exclude the C(RTP)A DHHH.

In certain circumstances a reinsurance contract may include a /cut-through/ clause, allowing 
a direct claim by the policyholder, but absent such a clause, the doctrine of privity would 
apply.

Law stated - 16 March 2025
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Insol(ent insurer
Ehat is the o-ligation oG a reinsurer to Iay a IolicyholderHs claim where 
the insurer is insolvent and cannot Iayz

There is no general obligation on a reinsurer to pay a policyholderWs claim in the event of 
the insurer being insolvent and not being able to pay the claim. ‑owever, unless expressly 
excluded, which in reinsurance contracts it usually is, the C(RTP)A DHHH may enable a 
policyholder to rely on the reinsurance policy where the insurer is insolvent and cannot pay.

The reinsurance contract will generally contain provisions as to what should happen on 
an insurer/s insolvency. Such provisions often provide for the reinsurance to be paid to the 
insurer/s administrator or lijuidator who will then deal with policyholder claims.

Law stated - 16 March 2025

Notice and in)ormation
Ehat tyIe oG notice and inGormation must a cedent tyIically Irovide its 
reinsurer with resIect to an underlying claimz MG the cedent Gails to Irovide 
timely or suxcient notice, what remedies are availa-le to a reinsurer and 
how does the language oG a reinsurance contract aGGect the availa-ility oG 
such remediesz

There are no prescribed provisions under UK law or regulation as to the notice provisions 
to be included in a reinsurance contract. It is for the cedent and reinsurer to agree to such 
terms as they see –t, and to possibly take account of basic provisions in the Interpretation 
Act DH8J as to timing and deemed service of notice. It is in the interests of the reinsurer to 
be careful as to the notice provisions, given its exposure on follow-the-fortunes and other 
grounds, so a reinsurance treaty would usually contain detailed provisions on service (and 
often seek to exclude deemed service) of notice by the cedent insurer. The basic common 
law rule is that the description of the event or claim must be suqcient for the reinsurer to be 
able to understand the nature of what is being noti–ed, to be at liberty to enjuire further if it so 
elects. The consejuence of failure to notify to the contractual standard as to timing and detail 
applicable will depend on the terms of the reinsurance contract, a key point being whether 
strict compliance with the notice clause has been expressed as a condition precedent (any 
breach of which would enable the reinsurer to avoid liability under the contract) or merely as a 
condition (breach of which would give the reinsurer a right to damages depending on whether 
the reinsurer can show loss arising from breach of the condition). Generally, it would be 
unusual under current UK practice for failure to provide a suqcient and punctual noti–cation 
to give the reinsurer a right of repudiation of the reinsurance contract, and damages would 
usually (depending on the precise contractual wording) be the only realistic remedy (the 
loss suffered by the reinsurer due to late or inadejuate disclosure (or both) being a key and 
potentially diqcult issue for it to prove).

Law stated - 16 March 2025

Allocation o) underlying claim fayments or settlements
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Ehere an underlying loss or claim Irovides Gor Iayment under multiIle 
underlying reinsured Iolicies, how does the reinsured allocate its claims 
or settlement Iayments among those Ioliciesz Ao the reinsuredHs 
allocations to the underlying Iolicies have to -e mirrored in its allocations 
to the aIIlica-le reinsurance agreementsz

The allocation of underlying claim payments or settlements depends on the wording of the 
reinsurance agreement. Excess of loss reinsurance is generally provided on a zloss occurringW 
basis so that the reinsured must prove that it suffered the loss during the policy period. A 
reinsured cannot choose the order of allocation of payments or settlements. Once a layer 
has been exhausted, the next excess policy becomes the underlying policy. Consejuently, 
that layer and its reinsurer are liable once the liability of the insured has been established.

Law stated - 16 March 2025

Re(iew
Ehat tyIe oG review does the governing law aGGord reinsurers with resIect 
to a cedentHs claims handling, and settlement and allocation decisionsz

There are usually clauses in reinsurance agreements, particularly in treaties, which rejuire 
the cedent to provide regular underwriting information (including premium income, claims 
noti–ed and claims paid) to the reinsurer, together with rights of audit and inspection for the 
reinsurer.

In the absence of a follow-the-settlement clause, the reinsured must prove the loss, as a 
part of which it may be necessary to review the insuredWs documents. In Paci>c & General 
Insurance Co Ltd (in li?uidation) v Baltica Insurance Co (UK) Ltd “DHH6” LRLR J, it was held 
that although each case depends upon its own speci–c facts, where the reinsurer makes 
a timely rejuest for inspection of the reinsuredWs documents, the court is likely to grant 
the rejuest (unlike in cases where the reinsurer makes an application for inspection of the 
reinsuredWs documents when a summary 9udgment against it is imminent).

In Commercial Union Assurance Co plc v Mander “DHH6” 2 LloydWs Rep 630, the reinsurer 
applied for disclosure of documents relating to the insurerWs liability under the original 
contract of insurance. The insurer argued that such documents were privileged and, in any 
event, unnecessary to dispose of the dispute fairly. It was held that the test of relevance 
was wide and included documents that may lead to a train of injuiry that may enable the 
party applying for discovery to either advance his or her own case or damage that of the 
opposing party. The test was not restricted to documents that will be admissible in evidence. 
‘ocuments relating to negotiations leading to a settlement of a dispute may be relevant and 
disclosable.

Law stated - 16 March 2025

Reimbursement o) commutation fayments
Ehat tyIe oG o-ligation does a reinsurer have to reim-urse a cedent 
Gor commutation Iayments made to the cedentHs Iolicyholdersz kust a 
reinsurer indemniGy its cedent Gor Uincurred -ut not reIortedH claimsz
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The reinsurerWs obligations to reimburse the cedent for its commutations with the underlying 
insured will depend on the terms of the reinsurance contract, particularly concerning the 
provisions as to follow-the-settlements and as to the claims-settlement authority vested in 
the cedent.

Usual follow-the-settlements clauses in the London market will generally commit the 
reinsurer to follow a settlement, including a commutation, made by the cedent (up to 
the reinsurance policy limit) where the cedent has entered into a loss settlement or 
compromise of liability or juantum, or both. The reinsurer will tend to be bound by a 
commutation payment where the cedent has entered into the commutation in a zbona –de 
and business-like fashionW (Insurance Co oF AFrica v Scor (UK) Reinsurance “DHJ5” D LloydWs 
Rep 1D2) and so the onus will be on the reinsurer to establish a lack of bona –des or 
business-like dealing on the part of the cedent given that the reinsurer may be bound even 
if it is proved subsejuently that the policy did not, in fact, create a liability to the insured or 
that the insuredWs claim was otherwise ineligible (eg, due to misrepresentation or fraud by 
the insured).

A well-constructed commutation agreement between a cedent and its underlying insured 
will include incurred but not reported claims (IBNR) within its scope, both as to valuation 
and to include IBNR within the full and –nal termination and settlement of liabilities under 
the commutation. From the reinsurerWs perspective, IBNR by its very nature represents an 
estimate of claims that might be made in future but are not yet claims made under the 
insurance policy or loss settlements to which in either case the reinsurance would respond. 
‘epending on the breadth of the follow-the-settlements, the reinsurer may accordingly be 
able to deny liability for IBNR.

Law stated - 16 March 2025

Extracontractual obligations 9ECOs:
Ehat is the o-ligation oG a reinsurer to reim-urse a cedent Gor NCOsz

ECOs (extracontractual obligations) stem from acts or omissions of an insurer towards 
its insured that are found by a court to constitute an event for which the insurer is liable 
to its insured outside the strict boundaries of the policy, perhaps for negligence, bad faith 
or misconduct (often in claims handling), and which leads to a monetary award being 
made against the insurer, sometimes by way of punitive damages. The sum in juestion is 
zextra-contractualW because it falls outside the contractual bounds of the coverage provided 
under the insurance policy. The London Market standard ECO clause is NMX D00.

The ability of the insurer to then recover from its own reinsurers for liability to ECOs 
will depend on the terms of the reinsurance contract. Some reinsurance treaties include 
coverage for the cedentWs ECOs within speci–c monetary and coverage limits, while others 
may expressly exclude ECOs or be silent on coverage for ECOs.

Coverage for ECOs will usually exclude claims arising through fraud or bad faith and may 
operate in excess of any concurrent errors and omissions coverage.

Given that in the United Kingdom (unlike in the United States) courts do not award punitive 
damages, reinsurersW concerns as to coverage of ECOs arising from an award of punitive 
damages against the reinsured are less acute.
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Law stated - 16 March 2025

UPDATES & TRENDS

Key de(elofments
(re there any emerging trends or hot toIics in insurance and reinsurance 
regulation in your ’urisdictionz 

Solvency II Implementation 

The Solvency II review by the UK government to align Solvency II rejuirements better to 
the UK market post-Brexit concluded in ‘ecember 2023 and signi–es an important moment 
in the UK insurance industry. 2025 will see a strong focus on the implementation of the 
rules and policy materials that will replace Solvency II assimilated law, albeit that most of 
the regime remains largely the same as that in the EU but with certain changes aimed at 
reducing some regulation and also releasing some of insurersW capital into the economy.

The new government/s approach

The new UK government is focused on stimulating growth in the economy so wrote to 
both the Prudential Regulation Authority (PRA) and Financial Conduct Authority (FCA) in 
‘ecember 2023 urging them to come up with reforms to stimulate growth and reduce the 
regulatory burden. Both regulators responded positively, albeit with a focus on their primary 
regulatory duties. Some of the measures already taken are set out below.

Use of AI

There has been an increased focus on the safe adoption of AI within the insurance industry. 
In 2023, the FCA published its AI Update and set out its work in the AI space so far and 
its intentions for the use of AI in the future. It supports the government/s pro-innovation 
approach to AI and commits the FCA to continuing efforts to understand AI deployment in 
UK –nancial markets.

The FCA runs the ‘igital Sandbox, which allows for testing of AI technologies. The FCAWs AI 
lab also adds a new AI focus to its Innovation Services and is currently made up of several 
different pro9ects, including•

; AI Spotlight'

; AI Sprint'

; AI Input Wone' and

; Supercharged Sandbox.

In a recent speech in February 2025, to the Association of British Insurers, Chief Executive 
Nikhil Rathi referenced the FCA enthusiasm to support innovation through the use of AI and 
it is expected that AI centred proposals will feature in the FCAWs new –ve-year strategy that 
is expected to be announced in early 2025.
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Consumer ‘uty

Consumer ‘uty 2025 will see a continued focus on Consumer ‘uty following the Call for 
Input that occurred in 2023. Responses of the FCA to this is expected to result in proposals in 
relation to reporting rejuirements disclosures, training and competency rules, review cycles, 
product-speci–c rules and the scope of international rules.

‑owever, it is also likely that reforms will occur with the aim of simplifying regulation in this 
area. Already this year, we have seen the expectation for a Consumer ‘uty Board Champion 
dropped and similar small-scale changes in the area of Consumer ‘uty are likely to follow.

There will be a continued focus on motor insurance pricing as part of the governmentWs 
broader motor insurance taskforce.

In line with concerns about providing fair value to consumers, it has been announced that 
market studies will be occurring into premium –nance and pure protection.

FundedRe

The PRA has in recent years focused on the use of funded reinsurance (FundedRe) by UK 
life and annuity insurers and this is set to continue. The PRA has set out a strict approach to 
its supervision of such arrangements, which was –nalised in ]uly 2023 with the publication 
of a –nal supervisory statement (SS5723). The new policy expectations came into effect 
immediately and focused on risk management of funded reinsurance agreements. Key 
aspects of the policy expectations set out include limits on exposure to single or highly 
correlated counterparties' rejuirements for collateral policies and recapture plans' and 
restrictions on the extent to which –rms can assume that assets will be recaptured within 
the matching ad9ustment portfolio when calculating the solvency capital rejuirement.

Law stated - 16 March 2025
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